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In the Court of Appeals of the District of Columbia. 


No. 1954. 

John W. Babson, Appellant, 
vs. 

Francis M. Cox. 


a Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 

vs. 

John W. Babson, Thomas R. Martin, Lee R. Martin, Guy J. H. 
Johnson, Joseph D. Sullivan, and George W. Evans, Defend¬ 
ants. 

United States of America, District of Columbia, ss: • 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times, 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill . 

Filed April 19, 1907, 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 

vs. 

John W. Babson, Thomas R. Martin, Lee R. Martin, Guy H. 
Johnson, Joseph D. Sullivan, and George W. Evans, Defend¬ 
ants. 

Comes now Francis M. Cox and exhibits this his bill of complaint 
and respectfully shows to the court as follows: 

1 . . . 

That he is a citizen of the United States, a resident of the District 
of Columbia and brings this suit in his own right. 

1—1954a 






1 JOHN W. BABSON VS. FRANCIS M. COX. 

2 . 

Defendants are citizens of the United States, residents of the 
District of Columbia, and sued as hereinafter appears. 

3. 

That a certain Eliza A. Babson late of. the District of Columbia, 
now deceased, was in July and part of August, 1906, and for a long 
time prior thereto had been, seized and possessed of lot 36 in Stephen 
Flanagan J s subdivision, of square 989, as per plat recorded in 

2 book W. F. page 146 in the office of the Surveyor of the 
District of Columbia, and that said Eliza A. Babson did by a 

certain agreement with complainant on July 31, 1906, contract to 
sell him said lot and convey the same to him at and for the price 
of three thousand seven hundred and fifty dollars ($3,750.) and 
that same should be free from all encumbrance, and did at the same 
time and by the same agreement make and' constitute Thomas R. 
Martin and Lee R. Martin, trading as Martin Brothers, her agents 
to consummate said sale. 

Copy of said agreement is hereto attached and made part hereof. 

On August 4, 1906, said Eliza A. Babson did execute her deed 
conveying said lot to complainant in fee simple with covenant of 
special warranty, wherein she entered into a covenant with com¬ 
plainant that she and her heirs, devisees and personal representatives 
would forever warrant and defend the title to said lot unto complain¬ 
ant^ his heirs, devisees, personal representatives and assigns against 
all claims and demands of said Eliza A. Babson and all persons 
claiming by, through or under her, and she duly placed said deed 
in the possession of her agents said Martin Brothers who exhibited 
same to complainant and in the name of Eliza A. Babson demanded 
the purchase money as stipulated in the aforesaid contract. 

4. 

Complainant after inspecting said deed paid to the said Martin 
Brothers as agents for Eliza A. Babson on or about August 9, 1906* 
three thousand one hundred and fifty dollars ($3,i50.) 

3 which with the one hundred dollars ($100.) paid at the time 
of making said contract, made a full cash payment of three 

thousand, two hundred and fifty dollars ($3,250.) as stipulated in 
said contract, and at the same time he executed and delivered at the 
request of said Eliza A. Babson his promissory note for five hundred 
dollars ($500.) payable to the order of defendant John W. Babson 
five years after date with five per cent interest payable semi-annually, 
for the residue of the purchase price of three thousand seven hun¬ 
dred and fifty dollars. 

At the same time complainant executed and delivered his deed of 
trust naming therein defendants Lee R. Martin and George W. 
Evans, trustees, on said real estate to secure the payment of said 
promissory note and thereupon the said deed to this complainant 
from said Eliza A. Babson was delivered to him. 

Said deed and said deed of trust were duly recorded and copies 
of same are hereto attached and made part hereof. 
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Notwithstanding the covenant in said deed of said Eliza A. Bab- 
son with the complainant and the receipt by her of the full purchase 
price as stipulated, which was its full value and more, the said Eliza 
A. Babson failed, omitted and neglected to pay off a certain deed of 
trust in the nature of a mortgage made by her on or about June 6, 
1906, to Wharton E. Lester and Michael J. Colbert, trustees, to 
secure the National Permanent Building Association of Washington, 
District of Columbia the. payment of a loan of two thousand dollars, 

I . ($2,000.) which remained and still is a first lien on said real estate 
I to that amount, and certain accrued interest, fees and expenses 
j amounting to, to wit, two hundred dollars ($200). 

I 4 6. 

[ Said Eliza A. Babson departed this life March 17, 1907, intes¬ 
tate in the District of Columbia and left surviving her as sole heir 
at law and personal representative, defendant John W. Babson 
who had personal knowledge at the time of all the several 
transactions hereinbefore recited and knew that the. said covenant 
of special warranty by said Eliza A. Babson to complainant had been 
broken and was unperformed, he acting as her attorney in fact and 
residing with her, and she being feeble and in failing health. 

Said John W. Babson having such full knowledge and apprehend¬ 
ing that the complainant would plead such breach of covenant in bar 
of said note in the event that collection of same was attempted did 
on or about January 29, 1907, endorse and transfer said five hun¬ 
dred dollar promissory note to said Martin Brothers and said 
Martin Brothers being fully aware of all the above recited facts as to 
said breach of covenant of special warranty in said deed to complain¬ 
ant did combine and conspire with the said John W. Babson thus 
to defraud and damage the complainant. 

Complainant is informed and believes and so avers it to be a fact, 
that said promissory note is still in the hands of said Martin Brothers 
or their receivers, the defendants Johnson and Sullivan, who are 
sued as such, and said Martin Brothers who are sued as holders of 
said note. Said Martin Brothers have become insolvent within to 
wit, one month last past, and defendants Johnson and Sullivan have 
been appointed receivers of their assets and are at this time such 
receivers. 

5 ■ 7. 

Complainant relying upon said special warranty in said deed from 
said Eliza A. Babson to him, supposed his title to said real estate 
was what it purported to be by said contract and deed, and had no 
knowledge to the contrary until he saw an advertisement published 
in a newspaper in the District of Columbia that his said real estate 
would be sold at auction for default of payment of said trust or 
mortgage held by said Building Association. Said advertisement of 
said real estate first appeared in the Evening Star April 10, 1907, 
and complainant first saw it April 13, 1907. Said advertisement is 
r in words and figures as follows: 
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Adam A. Weschler, Auctioneer. 

Trustees’ Sale of Valuable Improved Real Estate, No. 128 11th 

Street Southeast. 

By virtue of a certain deed of trust duly recorded in Liber No. 
8007, folio 298 et seq., of the land records of the District of Colum¬ 
bia, and at the request of the party secured thereby, we, the under¬ 
signed trustees, will offer for sale, at public auction, in front of the 
premises, on Tuesday, the Twenty-third day of April, A. D. 1907, 
at half-past four o’clock P. M., the following-described land and 
premises, situate in the city of Washington, in the District of Co¬ 
lumbia, and designated as and being lot numbered 86, in Stephen 
Flanagan’s subdivision of square numbered 989, as per plat recorded 
in Book W. F., page 146, in the office of the surveyor for 

6 said District, together with the improvements, consisting of 
a three-story birds, dwelling house. 

Terms of sale: One-third of the purchase money to be paid in 
cash, and the balance in two equal installments, payable in one and 
two years, with interest at 6 per centum per annum, payable semi¬ 
annually, from day of sale, secured by deed of trust upon the prop¬ 
erty sold, or all cash, at the option of the purchaser. A deposit of 
$200 will be required at time of sale. All conveyancing, recording, 
etc., at the cost of the purchaser. Terms of sale to be complied with 
within fifteen days, otherwise the trustees reserve the right to resell 
the property at the risk and cost of the defaulting purchaser, after 
five days’ advertisement of such resale in The Evening Star. 

WHARTON E. LESTER, 

Columbian Bldg., 
MICHAEL J. COLBERT, 

Century Bldg., 
Trustees. 

Complainant in order to prevent the sale of his said real estate 
according to said advertisement of said trustees as aforesaid, was 
obliged to pay and did pay the cost of said advertisement, trustees’ 
commission, auctioneer’s fee, and arrears of interest and dues, To 
said Building Association amounting to the sum of nearly two hun¬ 
dred dollars, all such payments having been made by this complain¬ 
ant since the thirteenth day of April, 1907. 

Said real estate is now still encumbered by reason of said deed of 
trust to said trustees Lester and Colbert to the amount of two 

7 thousand dollars which complainant is bound to pay. 

8 . 

Said Eliza A. Babson died seized and possessed of real estate in 
the District of Columbia adjoining said lot 86 and known as lot 35 
in the same subdivision in the same square and of the value of about 
three thousand five hundred dollars or upwards. 

This said lot 35 descended to and became the property of her only 
son and heir defendant John W. Babson. ‘ 
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Complainant is advised and believes and so avers it to be a fact 
that defendant John W. Babson is about to sell the same as a means 
of defeating the just claim of complainant against the estate of said 
Eliza A. Babson for indemnity for said breach of warranty to him 
and which is a charge on said land as a part of her estate.. 

Said Eliza A. Babson died seized and possessed of one parcel or 
lot of real estate in the county of Hancock, state of Maine, the value 
of which is unkmcon to complainant but which defendant Babson 
informs him is unimproved and of little value. 

Complainant had reason to believe that said Eliza A. Babson (lied 
possessed of personal property, she having borrowed, on June 6, 
1906, two thousand dollars on said lot 36 sold to complainant as 
aforesaid, and also received from complainant in August 1906 the 
full purchase price of said lot 36; nevertheless her son and only heir 
and distributee, defendant John W. Babson, has informed com¬ 
plainant that his mother left no personal estate and that he does not 
intend to ask for letters of administration although entitled to same. 


8 


9. 


Complainant is informed and believes and so avers it to be a fact 
that said Eliza A. Babson left little, if any, personal estate and no 
real estate in the District of Columbia, except said lot 35, and that 
the real estate left by her in the state of Maine is of doubtful, and 
probabaly of small value, so that the complainant is compelled to 
look for indemnity almost exclusively to said lot 35, which is en¬ 
cumbered by deed of trust of November 5, 1902, executed by the 
said Eliza A. Babson and her husband now deceased to Charles F. 
Benjamin and William H. Duncanson, trustees, to secure the Per¬ 
petual Building Association three thousand two hundred dollars, 
j and upon which there is now due three thousand one hundred and 
j twenty dollars. 

j Said deed of trust is recorded in Liber 2682, folio 223, one of the 
| Land Becords of the District of Columbia. 

I 10. 

| . 

J Your complainant avers that he is without adequate remedy in 
| the premises at law and is therefore compelled to resort to a Court 
l of Equity. The total failure of personal assets of the deceased Eliza 
j A. Babson, as hereinbefore set forth, and the very small equity of 
j redemption remaining in her single real asset in the District of 
| Columbia, as hereinbefore shown, amounting to scarcely one fourth 
| part of her debt and obligation to complainant, render the rescission 
I and cancellation of the note and mortgage made by complainant as 

I { part of the purchase money of said property an essential fea- 

9 ture of relief to complainant, and such rescission and cancel¬ 
lation can only be effected through the jurisdiction of a court 
of equity; and the small equity of redemption in the above men¬ 
tioned single real asset having descended by inheritance to defendant 
John W. Babson, it is his manifest interest as well as his present 
purpose, to sell and transfer his said equity of redemption to an 
innocent third party, which he can do effectually and with impunity 
unless restrained by the order of a court of equity, while complain- 





JOHX W. BABSOX YS. FRAXCIS M. COX. 


6 


ant has a right to have the aid of this court to preserve said estate of 
said Eliza A. Babson. 

Premises considered, complainant Francis M. Cox prays as fol¬ 
lows : 

1. That summons issue herein directed to defendants John W. 
Babson, Thomas R. Martin, Lee R. Martin, Guy H. Johnson, Joseph 
3>. Sullivan and George W. Evans requiring them to appear and 
answer this bill, but not under oath, the oath being hereby expressly 
waived. 

2. That defendants Lee R. Martin and George W. Evans be en¬ 
joined temporarily and permanently from selling said lot 36 by 
reason of the said deed of trust on it to them as trustees, from com¬ 
plainant, to secure payment of his said five hundred dollars prom¬ 
issory note, and be ordered to release said deed of trust. 

3. That defendants Lee R. Martin, Thomas R. Martin, Guy H. 
Johnson and Joseph D. Sullivan be enjoined temporarily and perma¬ 
nently from negotiating or transferring said five hundred dollar 

promissory note by complainant, and that same be ordered 
10 by Court to be delivered to complainant as paid. 

4. That defendant John W. Babson h% enjoined tempo¬ 
rarily and permanently from alienating or encumbering said lot 35 
in square 989 in Washington, D. C., and said lot in the county of 
Hancock in the state of Maine. 

5. That this Court will take charge of the estate of the late Eliza 
A. Babson and administer it. 

6. That complainant may be decreed to have a lien on said lot 
35 and that the court will appoint trustees to sell the same and 
apply the proceeds to pay said existing encumberance thereon and 
apply the residue toward the liquidation of complainant’s loss and 
damage sustained by reason of said default of said special warranty 
of said Eliza A. Babson in her deed to him. 

7. That defendant, John W. Babson, be required to answer as to 
the personal assets of the deceased, Eliza A. Babson, and especially 
as to the disposition of the sum of five thousand, two hundred and 
fifty ($5,250) dollars, accruing as aforesaid to the- said Eliza A. 
Babson since June 6, 1906, on account of the said loan on said lot 
thirty-five (35) and the purchase price of said lot thirty-six (36), 
all of which came into his hands as attorney in fact. 

8. That publication may be had herein if the same be or become 
necessary. 

9. That leave may be granted to amend this bill at any time if 
the same be or become necessary or advisable. 

10. That complainant may have any and all such other and fur¬ 
ther relief as he may be entitled to receive herein. 

FRANCIS M. COX. 


T. L. JEFFORDS, 

Attorney for Complainant. 


11 District of Columbia, To-wit: 

I do solemnly swear that I have read the foregoing bill of com¬ 
plaint by me subscribed, and know the contents thereof, and that 
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the facts therein stated as of my personal knowledge are true and 
those stated upon information and belief I believe to be true. 

FRANCIS M. COX. 

Subscribed and sworn to before me at Washington, D. C., April 
18, 1907. 

[seal.] JOSEPH SALOMON, 

Notary Public, D. C. 

12 Answer of George W. Evans. 

Filed April 19, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 
vs. 

John W. Babson et al., Defendants. 

Comes now defendant George W. Evans and for answer herein, 
says that he is a trustee named in said deed of trust as alleged in said 
bill, but he has no interest in this litigation or the outcome of it 
and neither admits nor denies the allegations of the bill. 

GEORGE W. EVANS. 

I do solemnly swear that I have read the foregoing answer by me 
signed and know what it contains and that the statements made 
therein of my own personal knowledge are true and those made on 
information belief, I believe to be true. 

GEORGE W. EVANS. 

Signed and sworn to before me at Washington, D. C., this 19th 
day of April, 1907. 

J. R, YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 

13 Amendment to Bill. 

Filed April 25, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 
vs. 

John W. Babson Etf al.. Defendants. 

Comes now Francis M. Cox, complainant herein and amends this 
his bill of complaint as follows: 




8 


«TOHN W. BABSON VS. FRANCIS M. COX. 


1 . 

By making Marian F. J. Martin a defendant herein. 

2 . 

Said defendant Marian E. J. Martin is the wife of defendant Lee 
R. Martin, is a citizen of the United States, a resident of the District 
of Columbia and is sued as hereinafter appears. 

Since filing the original hill herein the complainant has been in¬ 
formed and believes and so avers it to be a fact that said defendant 
Marian E. J. Martin has now in her possession the five hundred dol¬ 
lar promissory note of complainant dated August 10, 1906, payable 
five years after date, to the order of John W. Babson, for five hun¬ 
dred dollars, with five per cent, interest payable semi-annually, and 
which said promissory note is mentioned in paragraph four of 
said original bill, and secured by deed of trust mentioned 

14 therein, a copy of which is attached to and made a part of the 
original bill. 

This said promissory note was and is part of the purchase price 
of said lot 36 in square 989 in the City of Washington, District of 
Columbia, which was purchased by this complainant from Eliza A. 
Babson as appears by the allegations contained in said original bill. 
Said promissory note is in words and figures as follows: 

“500.00. Washington, D. C., Aug. 10, 1906. 

“Five years after date, for value received, I promise to pay to 
“ John W. Babson or order, the sum of Five Hundred 00/100 

“ Dollars, at-with interest at the rate of five per centum per 

“ annum until paid; said interest payable semiannually. 

(Signed) ' FRANCIS M. COX. 

“ Secured by deed of trust on Lot 36 in square 989. 

“LEE R. MARTIN, 

“GEORGE W. EVANS, 

Trustees. 

January 29, 1907, defendant John W. Babson transferred said 
five hundred dollar promissory note to defendant Thomas R. Martin 
and specially endorsed the same to him as follows: 

“Pay to the order of Thomas R. Martin. 

(Signed) JOHN W. BABSON.” 

15 Since January 29,1907, there has been no other or further 
endorsement on said note, or transfer of any right, title or 

interest therein or thereto, and defendant Marian E. J. Martin has 
not had and does not have any right title or interest in or to said 
note. 

This said note was thus acquired by the said Thomas R. Martin 
with the fraudulent intent and purpose of holding it in the pre¬ 
tended capacity of an innocent holder, and in that capacity enforcing 
it against complainant, notwithstanding the breach of covenant set 
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forth in the original bill herein, of which breach the said Martin had 
full knowledge and had been a participant therein. 

February 10, 1907, semi-annual interest of twelve dollars and a 
half was due and payable on said note, but same has not been de¬ 
manded or paid, and until April 15, 1907, complainant had no 
knowledge who held said note, and at that time he was informed 
by defendant John W. Babson that he had transferred it January 
29, 1907, to said Martin Brothers. 

3. 

April 22, 1907, there was filed in this court a paper writing dated 
June 7, 1906, purporting to be the last will and testament of the 
said Eliza A. Babson. 

This will names in it as executor and sole beneficiary defendant 
John W. Babson. 

Premises considered: Complainant prays in addition to the prayers 
of the original bill, as follows: 

1. That summons issue against Marian E. J. Martin re- 
16 quiring her to appear and answer the original bill herein and 
this amendment thereto. 

I 2. That defendant Marian E. J. Martin be enjoined temporarily 
] and permanently from disposing of said note. 

I 3. That defendant Marian E. J. Martin be required to bring said 
I note into court for cancellation. 

4. That said note be decreed to be cancelled and delivered to com¬ 
plainant, and the trustees named in the deed of trust to secure the 
same be ordered to release the said deed of trust. 

5. For any and all such other and further relief as the com¬ 
plainant may be entitled to receive herein. 

FRANCIS M. COX, Complainant. 

[ I do solemnly swear that I have read the foregoing amendment 
I signed by me and know what it contains and that the facts therein 
I contained stated of my own personal knowledge are true and those 
stated on information and belief I believe to be true. 

FRANCIS M. COX. 

Signed and sworn to before me at Washington, D. C. this 25th 
day of April, 1907. 

[seal.] JOSEPH SALOMON, 

Notary Public, D. C. 


2—1954a 
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17 Answer of John IF. Bahson. 

Filed Mav 10, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox, Complainant, 
vs. 

John W. Babson et al., Defendants. 

The defendant John W. Babson for answer to the complainant’s 
bill of complaint, saving and reserving to said bill all objections for 
want of equity and for multifariousness, says: 

1 and 2. He admits the allegations of the first and second para¬ 
graphs of said bill. 

3. He denies that Eliza A. Babson had for a long time been seized 
and possessed of the lot in said paragraph mentioned. It had only 
been for a very short time. And he denies that the said Eliza A. 
Babson entered into the agreement set forth in said paragraph or 
made or constituted the said Martins her agents to consummate the 
sale. And he denies the allegations of the last portion of said para¬ 
graph beginning with the words “On August 4, 1906, said Eliza A. 
Babson did execute her deed” and continuing to the end of said 
paragraph. 

4. He denies that the money alleged by the complainant to have 

been paid to the Martins, if he paid anything as to which 

18 this defendant has no knowledge or information sufficient 
to form a belief, was paid to them as agents for the said 

Eliza A. Babson, or that they were her agents or had any authority, 
to receive same as such. He admits that the complainant executed 
the $500 note as alleged and the deed of trust also alleged in con¬ 
nection therewith and to secure same. 

5. As to the fifth paragraph this defendant is advised that it is so 
much argumentative that he is probably not required to answer it 
at all. But he admits so far as he knows the facts that the deed of 
trust therein mentioned has not been paid. 

6. He admits that said Eliza A. Babson died on or about the date 
therein mentioned, but denies that she died intestate. On the con¬ 
trary he says she left a will devising her estate to this defendant, 
which will has been filed with the Register of Wills in this District 
and awaits proceedings for its probate. 

He denies the allegations in said paragraph that he had knowl¬ 
edge of the transactions set forth in the previous paragraphs except 
to this extent and no more. That the said Eliza A. Babson, his 
mother, was approached by the said Martin Bros., through one 
George W. Evans a sales man in their employ, with a statement that 
they had a person who had offered to pay $3500 for the property. 
That this defendant stated that his mother wanted $4,000 for the 
property, w T hereupon the complainant called in person upon this de- 
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fendant and they finally agreed upon the purchase price of $3,750, 
hut neither this defendant nor his mother at any time con- 

19 stituted or recognized the said Martin Brothers as her agents, 
understanding and believing all the time that the complain¬ 
ant was a purchaser, a client of said Martins, the actual consum¬ 
mation of the sale being effected by this defendant, acting for his 
mother, and the complainant personally and not through the agency 
of the said Martin Bros. That thereafter the contract filed with com¬ 
plainant’s bill was presented to her, that she was at the time old and 
feeble in health and absent from the city and that she never had the 
least idea that she was constituting them her agents in any sense, but 
believed and thought and that it is also true that these agents, 
Martin Brothers, were the agents and representatives of the proposed 
purchaser, the complainant in this cause. So that, as he says and 
avers, the said Martin Brothers were not and never were in any way 
constituted and employed in any way as her agents, but were really 
the agents of the complainant to purchase said property employed 
by him for that purpose. He denies all allegations stating or inti¬ 
mating that he knew or had in view any question as to the warrantee 
given by said Eliza A. Babson or as to conspiracy between him and 
the said Martin Brothers.. The $500 note was merely negotiated and 
transferred and assigned in the ordinary course of business without 
the slightest knowledge or information on his part that there was the 
slightest trouble about it; and under the full belief then and now 
that the said Martin Brothers were and always had been the repre¬ 
sentatives and agents of the purchaser, certainly not his own. And 
as he believes and alleges not the representatives or agents of his 

mother the said Eliza A. Babson. Pie does not know and 

20 therefore cannot answer as to the present holder o,f the $500 
note. 

7. He denies the allegations of the seventh paragraph because he 
• has not sufficient information to advise him as to whether true or 
not. 

8. He denies the allegations of the eighth paragraph as far as it 
alleges that he is about to sell lot 35. 

As to the property in Hancock County, Maine, he says that ac¬ 
cording to his best judgment it is worth about $75.00. 

He is advised that it is unnecessary to answer that portion of the 
paragraph alleging the possession on her death by Eliza A. Babson 
of certain personal property and money, but wants to say that no 
money or personal property, except some household furniture of 
small value. w T as left by her and certainly none has ever come into 
his hands and that for that reason he has never asked for any ad¬ 
ministration upon her estate, although he has filed her will in the 
office of the Register of Wills. 

9. He says in answer to paragraph nine that it is so very incon¬ 
sistent with paragraph eight that it hardly needs any answer as to 
his mother’s financial condition at her death. 

He admits the condition as to lot 35 as to deed of trust. 

10. He is advised that paragraph ten alleges no fact and merely 
states legal conclusions and therefore there is no necessity for a 
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specific answer; but he wants to say that he denies the conclusions 
therein stated. 

JOHN W. BABSON. 


HALLAM & HALLAM, 

Solicitors for Defendant Babson. 


21 District of Columbia, To wit: 

I, John W. Babson, do solemnly swear that I have read the fore¬ 
going answer by me subscribed and know the contents thereof, that 
the facts therein stated upon information and belief I believe to be 
true, and those stated upon my personal knowledge are true. 

JOHN W. BABSON. 


Subscribed and sworn to before me this 2nd day of May, A. D. 
1907. 


[seal.] 


JNO. L. SMITH, 
Notary Public, D. G. 


Replication. 

Filed May 24, 1907. ..' 

In the Supreme Court of the District of Columbia, the 24th Day 

of May, 1907. 

Equity. No. 27014. 

Francis M. Cox, Comp’t, 
vs. 

John W. Babson et al. 

Complainant Cox hereby joins issue -on answer of defendants 
Babson and Evans to Bill and amended Bill. 

T. L. JEFFORDS, 

Attorney for Cow/p’t. - 


Order Discharging Rule to Show Cause, See. 
Filed May 24, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox 
vs. 

John W. Babson et al. 


Upon consideration of the. original and amended bill of .complaint 
and the rule to show cause issued thereon on the 19th day of April, 
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1907, and the answer thereto of the defendant John W. Babson. it 
in this 24th day of May, A. D. 1907, ordered that said rule to -how 
cause be and the same is hereby discharged as to the defendant John 
W. Babson without prejudice. 

ASHLEY M. GOULD, Justice. 

Answer of Lee R. Martin. 

Filed July 27, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 

vs. 

John W. Babson et al.. Defendants. 

For answer to said bill of complaint this defendant says : 

23 1 and 2. The defendant admits the allegations contained 
in paragraphs one and two of said bill of complaint. 

3. The defendant in answer to the third paragraph of the bill says 
he had no knowledge of the agency and he had no knowledge of the 

i existence of such agreement as mentioned and no knowledge of the 
| deed having ever been in the possession of the firm of Martin Bros. 

I at any time, and therefore neither admits nor denies the allegations 

| contained in said paragraph, but calls for strict proof there if. 

4. The defendant in answer to the allegations contained in the 
fourth paragraph of the bill says, he has absolutely no knowledge of 
the money having been paid or placed in the hands of the firm of 
Martin Bros, and up until January, 1907, did not know there had 
ever been executed the promissory note for $500 and was never in¬ 
formed by anyone and had no personal knowledge that he had been 
named as trustee for the deed of trust until he read the bill of com¬ 
plaint in this case. 

5. The defendant in answer to the fifth paragraph of the bill says, 
that he had no knowledge of the existence of a mortgage on said 
property until January, 1907, as stated in the preceding paragraph, 
or the $500 secured by the deed of trust and did not hear of the ex¬ 
istence of any mortgage held by the Building Association until 
sometime in February, 1907, when he answered the ’phone and was 
told by Mr, Babson that he, Babson, had received a notice from the 
Building Association that it was due. The defendant immediately 

reported this conversation to Thomas R. Martin, who in- 

24 formed this defendant that either Babson or the Building 
Association was in error as the matter had been settled. Said 

Thomas R. Martin stated to witness that he would immediately go 
to see the Building Association about the matter and left the office for 
that purpose. Defendant never heard any more about it until the 
filing of this suit. He had no personal knowledge of the trans¬ 
action with Babson as the entire matter was under the personal 
control of said .Thomas R. Martin. 
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In further answer this defendant denies that he in any man¬ 
ner combined and conspired with John W. Babson to defraud or 
damage the complainant. The true circumstances under which he 
heard of the Babson note of $500 were as follows: viz: that some¬ 
time in January there had been certain money paid to the firm of 
Martin Bros, on a certain note belonging to Mrs. Marion E. J. 
Martin, this defendant's wife, and the defendant Thomas R. Martin 
handed to this defendant the Cox note with the statement that it 
had been purchased for Mrs. Martin with the money paid in on the 
other note. This defendant took the note home and turned it over 
to the said Mrs. Marion E. J. Martin, reciting to her Thomas R. 
Martin's statement concerning it. 

7. The defendant has no personal knowledge of the matters con¬ 
tained in the seventh paragraph of the bill of complaint and there¬ 
fore neither denies nor admits same. . 

8 and 9. The defendant in answer to the eighth and ninth para¬ 
graphs of the bill states, that he has no personal knowledge concern¬ 
ing the matters therein cited, and therefore neither admits nor de¬ 
nies same. 

25 10. The defendant is not advised and therefore cannot 

either admit or deny the allegations contained in the tenth 
paragraph of said bill. 

In further answer to said bill of complaint this defendant avers 
that although he is a member of the firm of Martin Bros., who con¬ 
ducted a general real estate and insurance business, he had no per¬ 
sonal connection with the sales and loan branch of the business as 
the same was entirely under the control and supervision of the de¬ 
fendant Thomas R. Martin, while this defendant devoted his time 
and attention to the rent and insurance department. 

And having fully answered the bill of complaint this defendant 
prays to be hence dismissed with his reasonable costs in his behalf 
most unjustly incurred. 

LEE R. MARTIN. 

GETTINGS & CHAMBERLIN, 

Attorneys for Defendant. 

Replication. 

Filed Julv 30, 1907. 

In the Supreme Court of the District of Columbia, the 30th Day of 

July, 1907. 

Equity. No. 27014. 

Francis M. Cox, Comp’t, 
vs. 

John W. Babson et ab., Def'ts. 

Complainant hereby joins issue with defendant Lee R. Martin on 
his answer. 

T. L. JEFFORDS, 
Attorney for Comp’t, 
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26 Answer of Marion E. J. Alar tin. 

Filed August 30, 1907. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 

vs. 

John W. Babson et al., Defendants. 

For answer to the original bill of complaint this defendant says: 

In answer to the allegations contained in paragraphs 1 to 10 in¬ 
clusive of said original bill, this defendant says that she has no 
knowledge of the matters and things set out in said paragraphs, and 
therefore neither admits nor denies the said allegations, hut demands 
strict proof thereof. 

For answer to the amended bill of complaint this defendant says: 

1, 2 & 3. This defendant admits that she is the wife of the de¬ 
fendant Lee R. Martin, and is a citizen of the United States, and a. 
resident of the District of Columbia; that she now has in her pos¬ 
session, and has had in her possession since the latter part of the 
month of January, 1907, the exact date being unknown to her, the 
promissory note mentioned and described in paragraph two of the 
amended bill of complaint herein, and admits that said prom- 

27 issory note bears no endorsement after the endorsement of 
the defendant John W. Babson. This defendant says that 

she has no knowledge of the manner in which the said note was 
acquired by the defendant, Thomas R. Martin. Defendant says 
that she acquired possession of the said promissory note under the 
following circumstances: On or about the last of January, 1907, the 
said note, endorsed as alleged in the amended bill of complaint 
herein, was delivered to defendant by her husband, the defendant 
Lee R. Martin, with the information that a certain other promissory 
note, then and now held by this defendant for $600.00 made by one 
Annie E. Wilder, had been paid to Martin Brothers, and that Martin 
Brothers had used $500.00 of the money, so as aforesaid paid by 
said Annie E. Wilder, for the purchase of the said promissory note 
of Francis M. Cox, which is the subject-matter of this suit. Defend¬ 
ant says that Martin Brothers were not her agents, either in fact or 
in law, to receive from Annie E. Wilder the said $600.00 or to pur¬ 
chase with part thereof the said note of Francis M. Cox. This de¬ 
fendant says that she did not notice until after this suit was filed 
that the said note of Francis M. Cox was specially endorsed to 
Thomas R. Martin and not endorsed by him. 

This defendant says that she holds this note subject to the order 
and decree of this court, and is willing that it may be deposited with 
the Clerk of the Court pending this suit. 

And having fully answered the original and amended bill of com- 
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plaint, this defendant prays to be hence dismissed with her 
reasonable costs in this behalf most unjustly incurred. 

MARION E. J. MARTIN, 

By J. S. EASBY-SMITH, 

Her Attorney. 

J. S. EASBY-SMITH, 

Solicitor for Defendant, 

Marion E. J. Martin. 


Replication. 

Filed August 19, 1907. 

In the Supreme Court of the District of Columbia, the 19th Day of 

August, 1907. 

Equity. No. 27014. 

Docket No. —. 

Francis M. Cox 
vs. 

John W. Babson et al. 

Complainant hereby joins issue with defendant Marion E. J. 
Martin. 

T. L. JEFFORDS, 
Solicitor for Comp } t. 

29 Testimony on Behalf of Complainant. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox 
. vs. 

John W. Babson et al. 

* Washington, D. C., March 18, 1908,1 o’clock p. m. 

The parties met pursuant to notice at the office of Mr. T. L. Jef¬ 
fords, Columbian Building. 

Present: 

Mr. T. L, Jeffords on behalf of the complainant. 

Mr. O. B. Hallam, on behalf of the defendant J. W. Babson. 

Mr. J. SV Easby-Smith, on behalf of the defendant M. E. J. 
Martin. 

Mr. George W. Evans, Trustee. 

The Examiner. 
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Francis M. Cox, the complainant, having been first duly sworn, 
was examined and testified as follows: 

By Mr. Jeffords: 

Q,. You may state your name, age, residence and relation 

30 to this suit. A. Francis M. Cox. Age fifty-seven. Resi¬ 
dence 1647 Lamont Street, Northwest, Washington, D. C. 

Complainant in the suit. 

Q.. Do you know Mr. John W. Babson, one of the defendants? 
A. I do. , 

Q. Do you know the other defendants? A. Yes, sir. I think I 
know them all except Mrs. Martin. 

Q. Did you buy any real estate in the District of Columbia in. 
1908? A. Yes, sir. 

Q. Will you state what real estate you purchased, from whom, 
through whom and the business circumstances connected with the 
transaction, confining yourself to the transactions alleged in your 
bill of complaint in this cause? A. In the month of July, 1908, I 
purchased a house and lot on Eleventh Street, Southeast, through 
Martin Brothers, real estate agents, of Mrs. Eliza A. Bahson, the 
owner. In that month I had between three and four thousand dol¬ 
lars in bank which I was anxious to invest in real estate for rental 
purposes, and as is customary with me when I make such pur¬ 
chases, I endeavored to find out through the different real estate 
agents what they had to offer for sale. I had examined a number 
of different properties with a view to making this investment, when 
I saw one day in the early part of July an' advertisement of Martin 
. Brothers in one of the papers, I think the Star or the Post, I am not 
sure, of certain real estate investments which they were offering for 
sale. 

31 I called at their place of business on Pennsylvania Avenue 
about the middle of July and was received by Mr. George W. 

Evans who stated- 

Mr. Hallam : Counsel for defendant Bahson objects to any state¬ 
ment by Mr. Evans- 

The Witness: He represented himself as the agent or salesman 
of Martin Brothers^— 

Mr. Easby Smith: Counsel for the defendants object to the 
testimony of any conversation between this witness and Mr. Evans 
or other persons, unless those persons be shown to be the agents of 
some one of the defendants to this cause. 

By Mr. Jeffords: 

Q. You may state then, Colonel, what you did at this time, and 
what was done subsequently in relation to the property involved in 
this suit. A. Mr. Evans told me that the vehicle of the firm was 
standing at the door and he was ready, as their representative, to 
take me to some of the properties which they had for sale. I had 
been especially impressed with a house they had in Blooming- 
dale— 


3—1954a 
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Mr. Hallam: I object, to any testimony with reference to the 
Bloomingdale property, as irrelevant and immaterial. 

The Witness: Before taking me to that piece of property he re¬ 
ferred me to this. We did go and examine the Bloomingdale prop¬ 
erty afterwards. I wanted to be shown a piece of property in Bloom¬ 
ingdale which they had advertised, but Mr. Evans said they had on 
their list a piece of property that he regarded as a most 

82 excellent renter and good investment which he w T ould like 
to take me by to see before we went over there. He said it 

was situated on Eleventh Street Southeast, near Lincoln Park. 

We got into Martin Brothers’ vehicle together and drove to the 
house, No. 128 11th Street, S. E., which I afterwards purchased. 
After examining the house I was rather pleased with it. Mr. Evans 
stated that the property had been listed with them at four thousand 
dollars, and that it rented for thirty dollars a month steadily. After 
examining the house I asked the wife of the tenant, who had shown 
us through, what rent they were paying, and she said twenty-five 
dollars a month. I thereupon stated to Mr. Evans that I did not 
care anything more about the property, and we should go on and 
look at another piece of property. He seemed much chagrined and 
vexed that his statement in regard to the rental had been denied and 
told me that the property belonged to the Babson estate, and would 
I not before going elsewhere, drive with him to Mr. Babson’s place 
of business, in order that he might substantiate the fact that Mr. 
Babson had told him that was the rent of the property. 

We accordingly drove to the office of the Norris Peters Company 
on Pennsylvania Avenue and we went inside. Mr. Evans called up 
Mr. Babson, who came out from an inner room, and Mr. Evans, Mr. 
Babson and myself stood together in the middle of the room and had 
a conversation of probably five minutes duration. Mr. Evans told 
Mr. Babson what the tenant had stated in regard to the rental and 
asked him if he had not stated that the rental was thirty 

83 dollars. Mr. Babson stated that these tenants had gone in at 
twenty-five dollars a month but with an understanding that 

when certain repairs were made the rent was to be increased to 
thirty dollars. We then got in the vehicle again and drove to 
Bloomingdale, where we examined a piece of property on V 
street-> 

Mr. Hallam: We object to any statement about their going to 
look at any other piece of property as being immaterial. I think Mr. 
Jeffords will admit that. ' 

The Witness: I think it is very material. 

Q. Go on. A. We got in the carriage together and went on to 
Bloomingdale and carefully ‘ examined another piece of property. 
Mr. Evans then proposed to show me other properties on his list, 
but I nonsuited my watch and found it was near one o’clock, and 
I told him that I could not examine any other property that day. 

We then drove hack to the Bond building, where I had an engage¬ 
ment. 'On the way back I 'said to Mr. Evans that J did not take {any 
stock in what Babson said about increasing the rental; that I knew 
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frorni experience that was a very difficult thing to- do ; but that I 
would: offer him $3,600.00 for the piece of property and take chances 
about the rental. Mr. Evans said he would submit that proposition 
and let me hear on the following day, and if it was not accepted we 
could examine another property. 

On the same afternoon Mr. Evans came to my house in Mt. 
Pleasant and stated that the offer of $3,600.00 would not be 

34 accepted; that he had submitted the proposition and Mr. 
Babson objected, but that Mr. Babson felt sure that the 

tenants then in the property would pay a rent of thirty dollars 
as soon as certain designated repairs were made. 

He then said, '‘I can sell you this piece of property for $3,750.00; 
will you take it at that if we can get the present tenants to agree to 
pay thirty dollars a month?” I told him I thought I would, but that 
he must hurry up and complete the transaction right away, because 
I was sick. My physician had advised me to get out of the city to the 
sea-shore and I wanted to go about the first of August. 

About ten days later, I think—maybe more—ten days or two 
weeks, Mr. Evans informed me that Mr. Babson had been in consul¬ 
tation with the tenants and that they had agreed to pay thirty dol¬ 
lars a month. 

I then told him that I was read}'' to sign the usual contract for the 
property at $3,750.00, $3,250.00 to be paid down and $500.00 
balance to be secured by a mortgage on the property. 

On the 1st day of August I was called down to the office of Martin 
Brothers, over the telephone, stating that the contract was ready to be 
signed. I went there and the contract which I now hold in my hand 
was presented to me by Martin. Brothers, signed by Martin Bros, as 
agents, approved by Mrs. Eliza A. Babson as owner, and I then 
signed it as purchaser, gave them a cheek for one hundred dollars, 
the receipt of which is acknowledged in the agreement, and took 
that copy of the agreement which I have had since. 

35 Mr. Jeffords: I want all the counsel to look at this 
agreement now very carefully. Then I want to put in evi¬ 
dence a copy of it, and keep the original, to be presented at.the trial 
of the case if called for. This is Mr. Cox’s copy; it was delivered to 
him. 

Mr. Easby-Smith : Whv not let the stenographer mark it for 
identification, the original to be produced at the hearing? 

Mr. Jeffords: The Examiner will mark it for identification. 
The copy attached to the bill is offered in evidence and the original 
will be produced at the trial or any hearing of this cause,, when it is 
called for. 

Q. What lot and square and what street and number was this 
house about which you are testifying? A. I have already stated 
that it was 128 Eleventh Street, S'. E. At that time it was numbered 
108 11th Street, S. E. The number has since been changed to 128, 

* The lot is 36 in square 989. 

Q^. Now you may go on Colonel, and tell what followed in rela¬ 
tion to this transaction? 
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Mr. Hallam : We object to that form of question; is it too 
general, and what followed is a question that cannot be submitted 
to the witness, but there should be certain specific questions. 

Q. Go on, Colonel. A. I would like to state here that I met 
Mr. Babson for the first time when I was introduced to him by Mr. 
Evans on the day we visited his office, and I did not see him again or 
have any further communication with him at all until 

36 after this transaction was closed. 

On the 7th day of August I received a notification from Mr. 
Evans—Oh, I omitted something—On the day I signed the contract 
I stated to Mr. Evans and to Thomas B. Martin, who was then 
present- 

Mr. Hallam: Counsel for the defendant Babson objects to any 
statements to Mr. Evans or Mr. Martin, or any conversation between 
them, as incompetent, they not being the representatives of Mr. . 
Babson. 

The Witness: I stated that I wanted the title examined by the 
Columbia Title Insurance Company and to have it certified, have 
them pass upon all*the papers, certify the title as good in me, subject 
to the trust of five hundred dollars which I proposed to put on the 
property. Mr. Thomas B. Martin suggested some other company, 
which he said would do the work more expeditiously, he thought, 
but I insisted that the Columbia Title Company should make the 
examination. They then said—Mr. Evans and Mr. Martin—that 
they would keep after the title company and push the matter 
through as early as possible, as I was anxious to get rid of the same. 

On the following day I saw Mr. Coughlin, Secretary of the Title 
Insurance Company- 

Mr. Hallam: We object to any conversations between the wit¬ 
ness and Mr. Coughlin, as immaterial and incompetent. 

Mr. Jeffords: It is not necessary to state the conversation. 

37 The Witness : I saw Mr. Coughlin and asked him to make 

the examination. He told me that Martin Brothers had al¬ 
ready entered an order- 

Mr. Hallam: That is exactly what I am objecting to. I object 
to any conversation between Mr. Coughlin and the witness as en¬ 
tirely irrelevant and incompetent. 

The Witness: And he suggested that he would go ahead with it 
on their order, to which I agreed. I told him that I would pay for 
the examination of the title. The next I heard from Martin Broth¬ 
ers was by communication from Mr. George W. Evans on Tuesday, 
the 7th day of August, in which he said the deed- 

Mr. Easby-Smith: Why not offer the letter; that will speak for ! 
itself. j 

The Witness: On the the 8th of August I was notified by Mr. 
Evans that the deed would be with Martin Brothers—the deed which 
had been sent to Maine to be executed. 

Mr. Halllam: Bight here I raise an objection, and I think it 
may be just as well put. I object to all testimony between the com¬ 
plainant in this case and Martin Brothers or any agents of theirs* 
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on. the idea that they were not the representatives or the agents of 
Mr. or Mrs. Babson. I want it stated that we object to all testimony 
about conversations with Martin Bros, or Mr. Evans, without specifi¬ 
cally noting an objection to each question. 

The Witness (continuing): And would be in possession of Mar¬ 
tin Brothers on the 9th day of August. 

On the same afternoon of the 8th I had a talk with Mr. 
88 Evans and he stated he was direct from the Title Company 
and that they could not have the certificate ready by Thurs¬ 
day, as they had promised to do, but that they had run the title 
down to Mrs. Babson and found it to be good in her. I called them 
on the telephone myself—the Title Company— and they cor¬ 
roborated what Mr. Evans had said, that they had traced the title as 
far as Mrs. Eliza A. Babson and found it good in her, but they had 
not had time to run the whole thing down to give a certificate and 
would not be able to do so until the following week, late in the week. 

I had then made all my arrangements to leave the city for a vaca¬ 
tion, and as I knew the deed that had been sent to Mrs. Babson con¬ 
tained -a clause of special warranty of the title, I determined that I 
would settle the matter up and take the property upon this special 
warranty from Mrs. Babson to cover any incumbrance which she 
might by any possibility have put upon it. 

Q. Had you seen the deed? A. I had seen the deed before it 
was sent away. 

Q. Where did you see it? A. At Martin Bros/ office; shown mo 
by Mr. Evans. Upon Thursday, the 9th, I called by appointment 
upon Martin Bros., they handed me the deed which I now hold in 
my hand and which had been executed by Mrs. Babson and for¬ 
warded to them. I thereupon gave Martin Bros, my check for the 
full amount of the purchase money, including $26.50 to pay for 
the examination of title, and took their receipt, which I here pro¬ 
duce. 

39 Mr. Jeffords : I will offer now in evidence the Deed, and 

ask the Examiner to mark it for identification, and ask that 
the copy which is attached to the bill of complaint may be used in¬ 
stead, and this original be retained to be produced at any hearing or 
at the trial. The receipt is also offered in evidence. 

Q. You spoke, Colonel, of a hundred dollar deposit made at the 
ime that sale contract was signed, and I ask you how that hundred 
dollars was paid? A. Check on the National Bank of Washington. 

Q. Have you that check? A. Yes, sir. 

A. Produce it please. A. It is here. Dated the first of August, 
1906. 

Q. And did you pay the balance of the purchase price to the 
Martin Bros, in money or check? A. Check. 

Q. Have you that check? A. Yes, sir. (Producing same.) 

Mr. Jeffords : I now offer in evidence these two checks, and ask 
that they be marked for identification and that copies may be put 
in the record and the originals produced at the hearing. 
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Q. Did 3 r ou have any settlement sheet with the Martin. Bros, in 
regardi to this transaction? A. Yes, sir. 

Q. Have you that settlement sheet, now? A. Yes, sir. 

Q. Please" produce it. A. Here is the settlement sheet. 

40 Mr. Jeffords: I now offer that in evidence and. will fur¬ 
nish a copy for the record and produce the original at the 

hearing or trial. 

Qv Do you know the names of the Martin Bros, with whom you 
had this transaction? A. Yes, sir. Thomas 14. Martin and Lee B. 
Martin, I think it is. 

Q. Did you have any letter from the Martin Bros, in regard to 
this transaction?? A. That was the letter. The deed was then 

handed to me. 

Mr.. Jeffords : I will withdraw that for the present. 

Mr. Habeam : I object to withdrawing the question. 

Q. Before this letter was received, what further was done by you 
and the Martin Bros, in relation to this transaction? A. The deed 
was delivered to me in Martin Bros. 7 office the day I made the pay¬ 
ment. 

Q. Who delivered it to you? A. I do not remember whether it 
was Mr. Evans or Mr. Martin, one or the other of them. Mr. j 
Thomas It. Martin and Mr. Evans were both present. I looked at 
the deed, and then handed it to Mr. Evans and asked him to take j 
if down to Mr. Coughlin, the Secretary of the Title Company, in j 
order that he might pass on the deed in certifying the- title in me. j 
At the same time I called his attention to the fact that there was no j 
certificate of the Clerk of Hancock County Court to the offi- j 

41 cial capacity of the officer taking the acknowledgment, and 
asked him to call Mr. Coughlin’s attention to that, and if 

necessary have him return it to the Clerk of the Court for the certifi¬ 
cate, which he promised to do. . 

Q. In what State? A. Hancock County,. Maine. 

Mr. Hallam : Who promised to do? A. WThieh Mr. Evans prom¬ 
ised to deliver to Mr. Coughlin. . j 

Q. Was it returned to the State of Maine for the certificate? A. 
I do not know anything about that? . j 

O'. Colonel, what next happened in the course of this transaction?: 
A. I then went away to the seashore on the same day, was absent 
for several w T eeks. On my return I received from Martin Brothers; 

a letter- . j 

Q. Have you that letter? A. Yes, sir. j 

Q. Will you produce it? A. I have produced it. 

Mr. Jeffords: This letter is offered in evidence, the same being, 
dated August 21,1908. 

Mr. Easby-Smith : I want to record my objection to that letter 
until it is properly proved. The same- objection goes tu all the 
other papers offered in evidence—subject to proper proof of the 
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execution of those spacers. There is no proof here that that letter 
was written or signed by Martin Bros. 

42 ‘Q. How did this letter come into your possession? A. 
Through the mails. 

»Q. What 'was the next transaction in regard to this purchase and 
sale, Colonel? A. That was the end of it so far as I was concerned. 
I called at Martin Bros.’ office after my return to the city, on several 
different ^occasions, with a view of inspecting the certificate of title, 
but I did not find them there—could not succeed in finding them 
there—rand the matter gradually grew out of my mind, and I was 
side and went away again; spent most of the fall out of the city, and 
have been sick indeed ever since. 

Q. When the time arrived for the payment of interest on that note 
did you receive any notice from anyone—‘the $500.00 note men¬ 
tioned in the Martin Bros.’ letter? A. Hone whatever. I do not 
think it is in evidence that I executed that note. 

Mr. .Jeffords: I think you said so. A. Did I say so in my 
testimony? 

Q. You may say now whether you executed the $500.00 note and 
that deed of trust to secure it? A. On the day of settlement, the 9th 
of August, I executed a note payable to John W. Babson for $500.00, 
the balance of -the purchase money, and also a deed of trust on the 
property .to seoure the same, naming Mr. George W. Evans as my 
trustee, and Mr. Lee R. Martin as trustee representing the Babsons. 

Mr. Hallam : Now I object to the statement, so far as it goes 
about who the trustees represented- 

43 The Witness: The note was payable five years after date, 
interest payable semi-annually. 

Mr. Hallam : Wait one moment. A statement of that character 
is entirely incompetent. The witness can only testify to the fact 
that he executed the note to certain trustees. 

• The Witness : Thev told me I was entitled to name one trustee, 
and I named Mr. Evans. Martin Bros, told me I was entitled to 
name one trustee, and I named Mr. Evans. 

{ Q.. Who named the other trustee, if you know? A. I do not 
know. His name was put in the deed of trust, .and I do not know 
at whose suggestion. 

I Mr. Jeffords : There is a copy of that deed of trust attached to 
be hill, and I want to < offer that in evidence, and if it is called for 
t the time of trial I will produce the certified copy from the record. 

% Have you seen that -$500.00 promissory note since? A. No, 

Q- Would you know it, if you saw it? A. Yes, sir. 
f Q. Have you ever been called upon to pay any interest on that 
tote? A. No, sir. 

Q. Do you know, of your own knowledge, who is the holder of it? 
L Of my own knowledge 1 do not know. All I know about it is 
the statement of Mr. John W. Babson made to me. 

Q.. What statement, if any, did he make to you about this 
note? A. In the month of April, 1907, I found that the 
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property, 128 11th Street, S. E., which I purchased, had been ad¬ 
vertised for sale under deed of trust executed by Mrs. Bahson, $2,- 
000.00. After calling on Mr. Lester, one of the trustees, I then went 
to see Mr. Babson. That was in April, 1907. Mr. Bahson told me 
that he thought the trust had been paid off long ago; that Martin 
Bros, insisted on retaining the money to pay it off with, and he 
thought it had been paid off. I asked him what had become of my 
note which I gave him for the balance of the purchase money, and 
he told me that he had transferred it to Thomas R. Martin. I ask 
him when. He said I can refer to the memorandum and tell you 
exactly. He went behind the desk and looked at a book, and told me 
the 29th day of January, 1907. 

Q. Did you have any other or further conversation with Mr. 
Bahson about this at any time? A. .No, sir. 

Q..When you refer to Mr. Babson, whom do you mean? A. Mr. 
John W. Babson, one of the defendants. 

Q., When you refer to Mr. Evans, whom do you mean? A. 
George W. Evans, salesman of Martin Bros. 

Q. And is he a party to this suit, if you know? A. I think he is 
one of the defendants. 

Q. And when you found this property was advertised for sale 
under the deed of trust you have mentioned, what if anything did 
you do about that? A. I went to Mr. Lester, one of the 

45 trustees, and paid for the advertisement in the paper, paid 
his half-commission, and paid all expenses that had been in¬ 
curred up to that time, and paid all dues on the amount up to that 
time, and assumed the responsibility for the loan myself. 

Q.. And since that time what have you been doing, if anything, 
in regard to that loan? A. I have been paying dues and interest 
right along. That is the building association loan. 

Q. Who was the beneficiary of this trust about which you have 
testified? A. The loan was in the National Permanent Building 
Association. 

Q. Are you the sole owner of that property? A. Yes, sir. 

Q. Subject to what encumbrance of record, if any? A. Encum¬ 
brance of two thousand dollars, due the Permanent Building Asso¬ 
ciation, to which I have just referred. Also to a trust which I put 
on for five hundred dollars, for the balance of the purchase money. 

Q. And is Mrs. Eliza A. Babson living? A. I think not, sir. 

Q. Can you tell us about w T hat time she departed this life? A. 
The 23rd of March, 1907. 

Q. Do you know what heirs at law and next of kin she left sur¬ 
viving her? A. I have been informed Mr. John W. Bahson is the 
sole heir and devisee. 

46 Q. I do not think of any further question to ask you Col¬ 
onel. You are the complainant in this cause, and if you think 

of anything that you w^ant to say, you may put it in the record now 
as part of your testimony. A. 1 do not think o,f anything else. 
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Cross-examination. 


By Mr. Hallam : 

Q. When did yon first become acquainted with Martin Brothers? 
A. On the day that I became acquainted with Thomas R. Martin and 
Lee R. Martin during the pendency of the negotiations for this prop- 
erty. 

Q. You had never before had any dealings with them and did not . 
know them? A. I never knew them before. Never knew anything 
about them. 

Q.. Until this particular transaction ? A. Yes, sir. 

Q. What had been your business up to that time? A. Well, I 
am an attorney at law. I have not been in very active practice of 
recent years. 

Q.. Was that your main business or were you dealing in other lines 
of business? A. No, sir; I had no other. I retired from my position 
in the Senate in 1899, since which time I have been practicing law, 
mostly in the Court of Claims and before the Departments, and then 
within the last year or two my health has been so bad that I have 
practiced very little. 

47 Q. When were you admitted to the bar? A. 1874,1 think, 
sir. 

Q. Where? A. In Washington. 

Q. And to what extent have you practiced? A. Not very exten¬ 
sively here. I practiced some in Southern Maryland, in Charles 
County, the Court of Appeals of Maryland, but not very much in 
Washington. 

Q.. Were you engaged in active business as an attorney at law? 
A. Am I now? 

Q. Were you? A. Well, at what time? 

Q. During any time since 1872? A. Well, I was engaged while I 
lived in Charles County. I was editor of the County paper there 
and the owner of it and conjunctively I practiced law. 

Q.. How long did you live there? A. I lived there from the time 
I was born until the year—barring the time I was a student here in 
Washington at the Georgetown Law School and in the office of Mr. 
Merrick—I lived the rest of the time in Charles County up to 1893. 

Q. Then you moved to Washington? A. I came to Washington 
as Clerk of the Printing Records of the Senate, appointed by Mr. 
Gorman. 

Q. How long did you occupy any sort of clerical position under 
the government? A. I retained that position for about seven 

48 years. 

Q.. So that really, Mr. Cox, you have never practiced law 
in the ordinary sense as a profession or business at all, have you? 
A. Well, I would not say that. When I was in Charles County I 
was a regular member of the bar, and while I did not devote my time 
exclusively to the law, because I was running the paper, yet I found 
time to handle all the practice that came my way. 

Q. Since you .came to Washington you have not been engaged in 
the practice of the law at all, have you? A. Yes, sir; I have had 
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some cases in the Court of Claims and the Supreme Court of the 
United States. 

Q, Bnt what I mean is, that was not your ordinary business or 
profession? A. I have stated, Mr. Hallam, that for the past five or 
six years my health has been bad and I have not been a very active 
practitioner, but my only occupation has been that of attorney at 
law. 

Q. Have you been engaged in the matter of investing funds in 
property? A. I have invested some of my own funds in real prop¬ 
erty; never for other people. 

Q. That is exactly what I am asking you, Mr. Cox; that for quite 
a number of years your principal business or source of income has 
been investing in property—dealing in things of that kind. Is not 
that true? A. No; not at all. I have bought property as an in¬ 
vestment merely and rented it out. I have not been buying 

49 and selling property. I have not been a real estate agent or 
broker or anything of that kind. 

Q. I understand that very fully; you only deal on your own ac¬ 
count. But really your source of income and your business, I use 
that in the ordinary sense, is that you have been engaged in invest¬ 
ing in real estate; is not that true? A. No, sir; what little surplus I 
have accumulated from my earnings I would invest generally in real 
estate; regarding that as a good investment. 

Q. About the time you say you made this deal, what amount did 
you have to invest in real estate? A. Between three and four thou¬ 
sand dollars. 

Q. Had you made any other inquiry about how it should be in¬ 
vested? A. I had made up my mind that I would invest this sum 
of money in real estate, and I had been examining properties with 
other real estate agents—Stone & Fairfax, Sullivan, G. W. Walker 
and others. I had been examining properties with those agents. 

Q. And you found nothing that actually suited you? A. I had 
found nothing up to that time that satisfied me. 

Q. What was it that first called your attention to this particular 
piece of property? A. Why the advertisement in the paper of 
Martin Brothers that caused me to go there, and they took me to see 
this piece of property. 

50 Q. There was nothing mentioned in that advertisement 
that you saw that mentioned this piece of property at all? 

A. I am not sure. 

Q. Let us see if you can be sure. How was your attention called 
to them? Was it simply the fact that they were among other real 
estate agents having properties for sale? A. They advertised for 
sale investments that looked well on paper, stating what the rentals 
of the properties were, and what they could be bought for. I went 
there primarily intending to ask them to take me to Bloomingdale 
to examine a property which they had advertised there, but Mr. 
Evans, the agent, said he preferred to show me this on our way and 
before going there, to which I consented. 

Q. Mr. Evans? A. Yes, he was in charge of the office of Martin 
Bros, on the day I was there. Neither of the Martins were there, I 
think. 
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Q. What I am trying to get at, Mr. Cox, is: What was your first 
connection, your first step toward seeing Martin Bros? You sim¬ 
ply, as I understand it, saw an advertisement that they had some 
properties for sale? A. Yes. That is right. 

Q.. This particular property was not advertised at all? A. I am 
not sure whether it was or not. 

Q.. Well, now, can’t you remember? A. They do not ad- 

51 vertise properties usually by specifying where they are, and 
I am not sure whether it had anything in Southeast or not. 

I think the advertisement referred to investments in Bloomingdale 
and portions of the Northwest. This property was not specified, 
although it may have been advertised. There was a list of a half 
dozen or seven or eight properties advertised together. 

Q. Just about that same time did you go around and see quite a 
number of others? A. Before that time I had been around to see 
Stone & Fairfax, W. H. Walker, Mr. Sullivan, and I had driven to 
a good many properties with them. 

Q. Then, when you went down to Martin Bros.’s office, you met 
Mr. Evans? A. I did. 

Q. That was your first acquaintance with the firm? A. First 
acquaintance with the firm. I never had known any of them before. 

Q. What took place between you and Mr. Evans then? A. We 
got in the buggy- 

Q. I am talking about the conversation. A. Oh, I thought you 
objected to the conversation. 

Q. No. I am asking you about it now. A. Mr. Evans told me 
that he was a salesman for Martin Bros., and he was ready to show 
me properties. 

Q. Did you ask to see any of the members of the firm? 

52 A. Well, I asked whether any members of the firm were in. 
I did not know Mr. Evans then. One of the girls present 

called Mr. Evans and he came out. I said: “I came down to see 
Martin Bros.” He said, ‘Well, sir, I can wait on you; I am the 
salesman for the firm.” 

Q. Then what took j)lace between you and him ? A. Then he 
told me before going to Bloomingdale to examine the property 
which I wanted especially to see he would like to take me over to 
see this other property which had just been listed with them, which 
he thought was an excellent investment. 

Q. He didn’t show you any list or anything? A. No, they never 
do that. 

Q. I am not asking you that. I. am asking you whether he did. 
A. He did not. 

Q. Did you tell him at the time how much you wanted to invest 
and what sort of property you desired? A. Yes, sir; I told him 
what I had to invest; between three and four thousand dollars in 
bank. 

Q. What was it you told him you wanted to get; what kind of 
property? A. A good renter. 

Q. And then Mr. Evans suggested to you that he thought they 
had this piece of property, and instead of going to Bloomingdale 
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yon had better go over and look at this? A. Yes; drive out and 
see that first. 

58 Q. Then, Mr. Cox, as I understand you, lateT there was a 

question about the examination of title? A. Yes. 

Q,. And you made a request to have the Columbia Title Company 
examine it? A. Yes. • 

Q. Mr. Evans or Mr. Martin or some member of the firm sug¬ 
gested some other company could do it a little quicker? A. Mr. 
Thomas R. Martin, I think, made that suggestion. 

Q. But you stated you preferred to have the Columbia Title Co. 
do it? A. Yes, sir. 

Q. And then you filed an application with the Columbia Title 
.Company to have it done? A. I wanted to do it and .learned that 
Martin Bros, had already done it. 

Q. How long was that- A. I went to their ofiice on the first 

of August, and made a deposit; on the second of August, I went to 
the Title Company and learned that Martin Bros, had ordered it on 
the first, the same day I was at the office. 

Q. And you told the Title Company that that was all right, did 
you? A. Yes, Mr. Coughlin suggested to let it go on with that 
order. I said that suits me; all I want is a certificate. 

Q. To that extent vou recognized them as your representa- 

54 tive? A. Who? 

Q. Martin Bros. They had filed an application for the 
examination of title; you understand that you were to pay for that, 
didn’t you? A. Oh, yes; I was to pay for it, of course. 

Q. You understood that Martin Bros, had ordered it? A. Yes, 
and I had an understanding with Mr. Coughlin that I was to pay 
Martin Bros. 

Q. But I mean, when you came down and found out the fact that 
Martin Bros, had placed an order for an examination of this title, 
you stated that that was all right? A. I told him it was just the 
same to me, exactly; all I wanted was a certificate. 

Q. And you assumed responsibility for the payment of that cer¬ 
tificate? A. Yes. 

Q. Now, you never saw this certificate of title until after you paid 
the money, did you? A. No, sir. The certificate of title was not 
ready on the day I was to leave town, and therefore I took it without 

a certificate of title. 

Q. Well, you took it- A. I mean I took Mrs. Babson’s war¬ 

ranty deed without any certificate of title, deeming that amply suf¬ 
ficient. 

Q. Do you mean to say that- you took Mrs. Babson’s deed 

55 without any certificate at all? A. The Title Company had 
informed me over the telephone that they had run the title 

down to Mrs. Babson and found if good in her, and I knew that she 
had executed a warranty deed and it had been represented to me by 
a number of my friends that Mrs. Babson was a wealthy lady—the 
Babson estate was a large one—I knew Mr. Babson. slightly myself 
during Ms lifetime. I knew he was the head of a Division in the 
Patent Office in the Interior Department. 
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Q. However, you never saw any certificate of title at all? A. No; 
I so testified. 

Q. From whom did you get the information that the title was 
good? A. I think it was Mr. Coughlin. It was over the ’phone. 
I think it was his voice. I called for him and I think he answered. 
That is my recollection. Mr. Evans first informed me that the Title 
Company had informed him that they had run the title down to 
Mrs. Babson and it was good in her, and I then telephoned to them 
| and they corroborated the statement which he had made. 

Q. Whom did you see after- A. I saw nobody. 

Q. You said you turned to somebody? A. I telephoned to the 
Title Company that Mr. Evans had informed me that they had run 
the title as far as Mrs. Babson. I telephoned to them to know if 
that was true, and they said it was. 

56 Q. Mr. Evans telephoned to you that the title had been 
run down and it was all right? A. He said so personally in 

my presence. I saw him in the afternoon. 

Q. Then you telephoned to the Title Company? A. Yes, sir. 

Q. And you found that condition of affairs? A. Yes, sir. 

I Q. And you thought they told you that the title was all right— 
good in Mrs. Babson? A. Yes, sir. 

Q. Do you know who answered the ’phone? A. I think Mr. 
Coughlin. What dealings I had in relation to titles there had been 
with him. 

Q. Up to that time you had not received any deed? A. No, sir. 
But I knew the deed was executed and in Martin Bros.’ possession 
at that time. 

Q, Well, did or did not Messrs. Martin Bros, inform you about 
that time that there was a trust on the property? A. No, sir. 

Q.. Are you quite sure about that? A. The only information 
I had in any way that ther- had been a trust on the property was 
when I was hurrying Mr. Evans up to close the matter. He said Mr. 
Babson had to see somebody to arrange to have the balance of a 
building association loan taken off before he could sell the property 
unencumbered. He said he had gone to see about it that day. The 
next time I saw him he said it was all right. I supposed the 

57 balance—whatever it was—had been removed. 

Q. You did understand though—you had knowledge of 
the fact—that there was at least the probability of the existence of 
an unpaid trust? A. Yes, to that extent, but that knowledge came 

to me coupled with the statement- 

Q. Wait one moment. Answer my question. You did have 
[knowledge or information that there was probably some unpaid 
trust; you did not know what it amounted to? A. My information 
was that Mr. Babson had gone to clear up the balance of a trust, as 
I understood it. As I understood it, a small balance of a building 
association loan, before he could convey the property; before the 
property could be conveyed free of encumbrance. 

Q. There was ho amount stated; was there? A. None whatever, 
shut I inferred it was a small one, small balance. 

Q. That is a matter merely of degree? A. Yes, sir. 
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Q. But you did understand that there was something necessary j 
to be done before Mrs. Babson could make a conveyance, that there 
would have to be a release of a trust. . You did not know how much 
it amounted to, but you understood there was an encumbrance? 

A. I understood one reason for delay was that Mr. Babson was to 
remove a balance of a building association loan off the property be¬ 
fore he could convey it unencumbered; and afterwards I understood 
he had done it; and it was in situation to convey it unencum¬ 
bered. 

58 Q. Now, Mr. Cox, you are a lawyer, and can answer 
my question categorically. You did have knowledge of the 

fact that there was the existence of a state of facts in which there 
was a trust which would have to be removed; you understood that, 
didn’t you? A. Yes, I have said that several times. ! 

Q. Now, at the time you left the check for the final payment, ; 
didn’t you tell Mr. Evans or Martin Bros, that they were to see that i 
this trust was removed? A. No; not one word. Positively. 

Q. Now, can you explain to me as a lawyer why you didn’t do 
that? A. Because I didn’t suppose there was any trust on it, in the 
first place; and in the second place, I regarded Mrs. Babson’s war¬ 
ranty deed as amply sufficient to cover anything that might be. 

Q. Do you mean to sav that you meant to take Mrs. Babson’s 
deed and take the risk on the warranty? A. I do mean to say*that, 
exactly. 

Q. Did you have that in mind at the time? A. I understood that 
she was wealthy and owned other houses in the same row. 

Q. You have bought and dealt in property a great deal, haven’t 
you; more or less? A. No, not a great deal, sir. I own two or three 
pieces of property. 

Q. Well, a great many times you have gone into deals involving 
real estate? A. Oh, no, not a great manv times; not by 

59 any means. 

Q. I don’t mean for yourself individually. Not only for 
yourself but for clients and for persons you have advised? A. No. 

I never have bought any property for clients in the course of my pro¬ 
fessional business. 

Q. Did you ever under any circumstances take a deed relying on 
the special warranty, where you were satisfied that there was a trust 
existing? A. I always require a special warranty. In this case I 
never expected to pay for the property until the certificate of title 
was brought down, but on the day I fixed to leave the city, the title 
was not produced, as I had been led to believe it would be—a certi¬ 
ficate of title—and therefore I made up my mind to take Mrs. Bab¬ 
son’s warranty deed and take chances on the title when it came 
afterwards. 

Q. Did you say that to anybody? A. Not one word. I didn’t say 
anything about a trust because I did not know there was any trust 
on it. 

Q. My dear sir, you have stated two or three times that you did 
know there was a trust and didn’t know what the amount was. You 
said you thought it was small. A. I stated that Mr. Evans informed 
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nie that Mr. Babson had gone to remove a small balance of a build¬ 
ing association trust from the property before he could convey. 
Until he had done that he would not answer the question would 
not determine whether he could sell it to me until he had 

60 done that, and afterwards I saw him and he said it was all 
right; the matter had been cleared up. 

Q. You made the check payable to Martin Bros.? A. Yes, sir. 
Q. Now at the time that you turned over this check of three 
thousand dollars, or whatever it was, to Martin Bros., did you get the 
deed at the same time? A. Yes, sir. 

Q. What was said at that time? A. What was said about what? 
Q.. About the encumbrance? A. Not a word. 

Q. Now, do I understand that at the very moment you turned over 
this check for final payment, that Martin Bros, delivered Mrs. Bab¬ 
son J s deed to you? Is that right? A. Yes; I had it in my hand 
, when I made the purchase. 

Q. Are you sure about that? A. I am perfectly sure about it. 
I examined it carefully that day, and had it in my hand at the time 
I drew the check and took the receipt. 

Q.. Who was there? Who delivered it to you in person? A. Mr. 
Evans and Mr. Thomas R. Martin were both there. I gave the 
check to Thomas R. Martin. 

Q,. Did you say anything at that time about this trust? A. Not 
a word. 

Q. Why didn't- you? A. Because I didn’t know there was 

61 any trust on it. 

Q. When did you hear there was? A. I have answered 
a half dozen times. 

Q.. I am only asking you when. When did you hear there was a 
trust there? A. I never heard there was one on it. 

Q. Either you remember wrongly or I remember wrongly. You 
have stated to me three or four times that there was a statement that 
was made that it was necessary to have a building association trust 
released, which would be for a very small amount. What I am ask¬ 
ing you is: Was that before or after the delivery of this deed? A. 
Oh, it was before. 

I Q. Then you actually knew at the time you got this deed that 
| there was—you had received the information that there was a trust- 
I that would have to be removed? A. Early in the negotiations, Mr. 
jj Hallam. 

Q. That is exactly what I am coming to. A. I was hurrying Mr. 
Evans up because I wanted to close the transaction, so I could get out 
of town. He told me one day when I saw him that Babson is not 
sure whether he can convey that property to you or not until the 
trust is released. He has gone to-day to release a trust on it—the 
balance of a building association loan. And the next time I saw him 
he said it had been done; it had been adjusted and it was all 
right. 

62 Q. Who told you that? A. Mr. Evans. 

Q.. You relied on his statement? A. His statement is all 

I Jmd for it. Nobody else ever said a word about trust to me. 
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Q. Do I understand you that Mr. Evans told you at or before the 
time of the delivery of this deed that this trust had all been straight¬ 
ened out and had been paid off? Is that true or is it not? . 

Mr. Jeffoeds: Well, I want to object to the question, because he 

cannot answer that question. He has stated over and over again 
that when he began these negotiations he was told there was a trust 
on it. 

Mr. Hallam : Yes. 

Mr. Jeffoeds: That he was told later that the trust was paid or 
settled or discharged or satisfied. And that when the deed was given 
to him he did not know whether there was any trust there or was 
not. And now you have asked him a question coupling the former 
date and the date of the delivery of the deed together. If you will 
make that in two questions, he can answer both of them readily. 

(The question was thereupon read to the witness.) 

I 

The Witness: I understood from Mr. Evans that Mr. Babson had ! 
settled the trust—the balance o,f the trust, or whatever there was ! 
on it. 

Q. And vou relied on Mr. Evans’ statement in that matter? A. 

I did. 

Q. And you felt that you were perfectly safe in turning over the 
money under that condition of affairs to the Martin Bros, I 

63 That is correct, is it not? A. Yes, sir. j 

Q. And you had not received any certificate of title? A. i 
No. . j 

Q. And you left it to the Martin Bros, to see that that was done. I 
In other words, you left to the Martin Bros, the getting of the cer- j 
tificate of title? A. I told Mr. Coughlin to deliver the title to I 
Martin Bros, when it was finished. j 

Q. That is exactly what I am asking you? A. Yes, sir. 

Q. Was it ever delivered to them ? A. Not that I know of. 

Q.. You never have gotten it? A. No; never have seen it. j 

Q. You did not see Mr. Babson or Mrs. Babson at all, personally, j 
in relation to this matter? A. I saw Mr. Babson once. The firs^ 
day I examined the property. Never saw him afterwards. 

Q. That was when you were talking about the price? A. Oh, no; 

I never had any word with him about the price in my life. 

Q. What was it you saw him about? A. I have already ex- j 
plained in my direct testimony that when the tenant at this I 
house- 

Q, I remember that. A. Mr. Evans insisted on my going with 
him to see about the rental. 

64 Q.. You went in relation to the rental? A. Mr. Evans in¬ 
sisted on my going with him in order to set him right; that 

Mr. Babson had told him that the rent was thirty dollars. We went 
there for that purpose, and did not stay over five minutes. We then 
got in the buggy and went to Bloomingdale. 

Q. All the conversation you had with Mr. Babson was for the pur¬ 
pose of ascertaining whether you could get twenty-five or thirty 
dollars? A. That was at Mr. Evans’ suggestion. 
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Q, That is your signature? (Handing witness Exhibit—.) A. 
Yes, sir. 

Q. Do you know anything about the Martin Bros/ signature. It 
looks like all the same handwriting. A. There does not seem 
to be a great deal of difference. 

Q.. When this was presented to you—this contract of sale of July 
31, 1906, Mr. Babson’s name was not appended to it; was it? A. 
Oh, yes sir. 

Q. Before you signed it? A. On the first of August. I do not 
know whether I signed it on the 31st of July or 1st of August, but 
on the day I gave the check for one hundred dollars I received that 
copy, and it has been in my possession ever since. 

Q. But you had signed the contract before, hadn’t you? A. That 
I could not swear to, one way or the other, but I think not. 

65 I think I signed it on that day. 

Q. I do not mean before Martin Bros, but I mean before 
Babson had signed it; didn’t you? A. I don’t know about that. I 
don’t think I did. My impression is that I signed it and Martin 
signed it. I don’t think there was any signature of Mrs. Babson at 
the time Martin Bros, signed it, and on the first of August I signed 
it and took that receipt and have had it ever since. 

Q. Now can you explain, Mr. Cox, being a lawyer as you say, why 
it was and how it was that from that day to this you have never 
asked for a certificate of title at the Columbia Title Company? A. 
I have stated that I called at Martin Bros.’ after my return to the 
city, on several occasions, but did not succeed in finding any one 
there but the girls, and no one could show me the paper. I then 
left the city and was out of the city most of the Fall. 

Q.. And you invested three or four thousand dollars of your 
money on the mere say-so and the telephone report and the idea that 
Mrs. Babson’s warranty would be good; is that your idea? A. Yes, 
sir. 

Q. Did you ever buy any other property that way, without getting 
a certificate of title? A. No, I never did. I don’t think I ever did. 

Q.. You know what a special warranty means? A. Yes. 

Q. It means it is a guaranty against any encumbrance put 

66 on by the person who makes the deed or anyone claiming 
under him. 

Mr. Jeffords: I object to the discussion of the meaning of a 
special warranty. 

Q. I am asking this witness as a lawyer whether he did not under¬ 
stand that? A. I fully understood the value of the special war¬ 
ranty ; that she warranted it against any encumbrance which she or 
those- claiming under her put on the property. 

Q. You were advised there had been an encumbrance and did not 
know who made it, whether Mrs. Babson made it or somebody else? 
A. The first knowledge I had of any encumbrance was coupled with 
the understanding that it was being taken off. 

Q. You say that Mr. Evans told you it had been taken off? A. 
Yes, sir. 

Q.. And you relied on that statement. Now what I mean is, you 
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did not know whether Mrs. Babson made it or who made it; did you? j 
You did not know who made the encumbrance? A. Oh, yes. i 
Q. Who created the encumbrance, I mean. A. The title Com¬ 
pany had informed me that they had found the title good in Mrs. 
Babson. 

Q. What I mean is about the encumbrance. They mentioned 
nothing about the encumbrance. You were not informed as to 
whether Mrs. Babson put it on or whether some previous 

67 owner had put it on? A. I had been informed that Mr. 
Babson was engaged in clearing up this little balance of a 

building association loan, and when they certified that the title was 
good in Mrs. Babson, of course it was consistent with the idea that 
if anybody else had put a trust on, it had been taken off. 

Q. You mean that in talking with somebody over the ’phone, they 
told you that was the condition? A. Yes. 

Q. They never gave you any certificate to that effect ? A. No. 

Q. You haven’t the slightest idea as to who it was that put this 

encumbrance on; whether it was Mrs. Babson-A. Didn’t know 

there was any encumbrance on it. 

Bv Mr. Easby-Smith: 

Mr. Cox, you gave your check, as I understand, for the three 
thousand and odd dollars to Thomas It. Martin, on August 9th? A: 
Martin Bros. } j 

Q. But to whom did you deliver it? A. I handed it to Thomas R. j 
Martin. 

Q.. At the same time did you deliver the note of $500.00 to the 
order of Mr. Babson? A. Yes, sir. 

Q. And the deed of trust securing that? A. Yes, sir; and the 
promissory note. * I 

68 Q. When was it that you went out of town, in reference 
to that? A. The same day. 

Q. About when did you next return to Washington? A. I don’t 
remember exactly, but several weeks. I think probably three. 

Q. Where were you when you received this letter of August 21st, 
which has been put in evidence? A. I think that was waiting for 
me in the Post Office here when I got back. Possibly it was for¬ 
warded to me at Old Point. 

Q. And you went once or twice, as'I understand, to Martin Bros.’ I 
office inquiring about the certificate of title, but never found anyone 
there to give it to you, and never did see it? A. Yes, sir. 

Q. Have you ever seen it to the present time? A. No, sir. 

Q. Do you know whether or not they ever issued a certificate? A. 
Mr. Coughlin informed me they never did. 

Q. Notwithstanding you had been there and had had an under- 
* ■ f’* "1 ^1 . ou were to pay for it? A. Yes, sir; I told j 

them I would pay Martin for it and Martin would pay them. And 
I did pay him. 

Q. You knew you were buying this property from Eliza A. Bab- I 
son, didn’t you, Mr. Cox? A. Yes, sir. 

69 Q. Why, then, did you make the note for $500.00 payable 
to John W. Babson? A. Because they stated that it was her 

desire I should do so. 
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Q. Who stated that? A. Martin Bros, or Mr. ETvans; both of 
them. 

Q. Did you ever have any conversation with John W. Babson 
except on the day when you went with Mr. Evans to look at the 
property? A. Not until in April, after I found it had been ad¬ 
vertised for sale. That was my first acquaintance with him, the 
day I called with Evans. I talked with him for about five minutes 
and I never saw him afterwards until sometime in April, 1906. 

Q. And I understand that conversation was devoted entirely to 
the rental of the house? A. Yes, sir. 

Q. Was anything said about the sale of the property to you? A. 
Nothing. 

Q. No mention was made of it? A. Not that I remember. 

Q. Now, you say in your bill of complaint, Mr. Cox, that at the 
request of said Eliza A. Babson you made your promissory note for 
$500.00 payable to the order of John W. Babson; is that correct? 

A. No, I made it at the request of her agents, Martin Bros., 
70 but I regarded it as her request. They had been acting as 
her agents. 

Q. How did you know that Martin Bros, were the agents for Mrs. 
Babson? A. Because Mrs. Babson had signed the same paper, ac¬ 
cepting them as her agents, that I knew was customary with the 
real estate agents of this city. 

Q. You mean this contract of sale? A. Yes, that is the usual 
one that real estate agents take when they are negotiating the sale 
of property. 

Q.. As a matter of fact she had not signed that? A. Yes, by 
John W. Babson. I assumed he had the authority to do it, and I 
saw her deed come down properly executed, in the possession of 
Martin Bros. here. It was a ratification of what he had done. 

\ 

Mr. Hallam : There is no question about Mr. Babson’s authority; 
his signature. 

Q. It was not either Mr. Babson or Mrs. Babson who asked you 
to make this note payable to Mr. Babson but it was through Mr. 
Evans or Mr. Martin, you considering them to be her agents? A. 
Precisely, sir. . 


Redirect examination. 

By Mr. Jeffords : 

Q. Is there anything that occurs to you that you would like to 
say? A. I do not think of anything, but I presume if I 
71 do I can be recalled. 

Mr. Jeffords: I suppose so. 

FRANCIS M. COX. 

Subscribed and sworn to before me this 20th day of April, 1908. 

MILTON STRASBURGER, Examiner. 
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Stipulation . c 

It is admitted of record by Counsel for Mr. John W. Babson.that 
his name signed to Exhibit No. 1, introduced to-day in the evidence 
of Francis M. Cox, is the genuine signature of said John W. Babson; 
and that he had authority to sign for his mother, Eliza A. Babson. 

Mr. PIallam : But the defendant reserves the right to explain the 
circumstances under which he placed his signature there. 

MILTON STRASBURGER, Examiner. 

George W. Evans, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Jeffords: 

72 Q. Please state your name, age, residence and occupa¬ 

tion. A. George W. Evans; real estate; 414 A Street, S. E. 
Age 55. j 

Q. Mr. Evans, in the months of July and August, 1906, where 
and by whom were you employed? A. By Martin Bros., on Penn¬ 
sylvania Avenue between 19th and 20th Streets, northwest, Wash- j 

ington, D. C. 

Q. In what capacity? A. As salesman in real estate. 

Q. In what business were they engaged? A. In the real estate ] 
business. j 

Q. What were the names of the Martin Brothers? A. Thomas R. { 
Martin and Lee R. Martin. j 

Q. Do you know Mr. Francis M. Cox, the complainant in this 
case? A. I know him, yes. 

Q. Do you know Mr. John W. Babson, one of the defendants in 
this ease? A. Yes, sir. 

Q. And what relation have you to the case? A. I sold a piece 
of property for Mr. Babson to Mr. Cox. 

Q. What property? A. 108 11th Street, southeast. 

Q. What lot and square? A. Sublot 36 in square 989. 

Q. Who was the owner of the property? A. Mr. Babson. 

Mr. Hallam: I object to the witness testifying who 
72% was the owner of the property. 

Q. Tell how this property was sold, please. A. You mean the 
history. I was showing Mr. John W. Babson some properties that 
I heard he was desirmy of purchasing, and I showed him a number 
of houses and while showing him these houses, during the conversa¬ 
tion he said that he would like to sell two houses on 11th Street, 
southeast-, before he purchased another one. They belonged, he 
told me to his mother, and I asked him what he would sell them for 
and he told me. I asked further particulars about them, that is 
rental value and so forth and he told me. Several days afterwards, 
Mr. Cox came into the office and I saw him. He inquired from an 
advertisement. He had a slip from a paper in .his hand where 
these properties were located. 
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Q. To what properties do you refer? A. Some properties adver¬ 
tised for sale. 

Q. By whom? A. By Martin Bros. 

Q. And when you say he came into the office, what office do you 
mean? A. The Martin Bros.’ office. 

Q. Now go on./ A. I told him where these properties were lo¬ 
cated. And he told me that he wanted to invest between three or 
four thousand dollars in some property that was paying good rent- 
good rental value. And I told him that I should like to show him 
a property that I knew of on 11th Street, southeast, which I 

73 thought was a very good value for the money, and then and 
there Mr. Cox agreed to go with me, and I took him up to 

the house and we went through it. While there we ascertained that 
the tenants were only paying $25 a month rent, which was not in 
accordance with what Mr. Babson had represented to me. We drove 
down to Mr. Babson’s place of business on the Avenue and saw him. 
I introduced Mr. Cox to him and we ascertained that there was some 
agreement for the tenants to remain at $25 until some changes 
were made in the house and then they w T ere to pay $30, which was 
the price represented to Mr. Cox. I then showed him some other 
property but he liked the 11th Street house best. I cannot say 
whether it was the same day, but Mr. Cox made an.offerof, I believe, 
$3,600 for this property on 11th Street. I went down to see Mr. 
Babson and he declined to take that amount. I then informed Mr. 
Cox that it could not be purchased for that amount, but I said I 
thought an offer of $3,800 would buy it. Mr. Cox made the offer 
of $3,750 and I informed Mr. Cox that if he would make a deposit 
of $100 I would give him the usual receipt, take the contract down 
and get Mr. Babson to sign it if possible. I have made out two 
receipts which I believe I signed myself, giving one to Mr. Cox. Mr. 
Cox had signed both of them and I had signed both of them. I 
gave to Mr. Cox one receipt for his money; the other one I took down 
to Mr. Babson for his signature. At first Mr. Babson would not 
agree to sell at that price, he thought his mother would not accept 
of it but I said, well, I shall not get any more so that it either has 
to be done now or not. I finally got him to sign the paper. 

74 I either mailed or sent that paper to Mr. Cox with all three 
of the signatures on it and got the other receipt back that I 

gave Mr. Cox. To the best of my recollection, Mr. Cox brought it 
into the office and ordered the title to be examined by the Columbia 
Title Co., which was done. 

Q. Before you go on, I wish to ask you if this receipt marked 
Exhibit No. 1 in the testimony of Mr. Cox is the receipt to which 
you have referred? A. There were two receipts given, that is, this 
w T as the duplicate. 

Q. Is the paper you have in your hand the receipt about which 
you are talking? A. It is a copy of it. 

Q. Now, what is the date of that? A. July 31. 

Q. Plow did Colonel Cox make that deposit, in money or check? 
A. I believe he made out a check for it. I am not sure. 

Q. Would you know the check if you saw it? A. No, I think not. 
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Q. Did it pass through your hands? A. I think Mr. Cox gave it 
to me and I passed it into the office. 

Q. What office do you mean? A. Martin Bros. 

Q. And now that receipt of sale—contract—is dated July 
75 31. What is the date of this $100 check? A. August 1, 

1908. 

Q, Well, now, did Colonel Cox give you that $100 check or 
give Martin Bros, that $100 check the 31st day of July when j 
that contract was made or on the next day when he came back and j 
found it had been approved by Mrs. Babson through her son? A. j 
It might have been afterwards; it might not. j 

Q. Well, what happened after that‘'regarding this transaction? 
A. Mr. Cox said that he wanted to leave the city in a very short time ! 
and he wanted me to hurry up everything so as to close as quick as j 
possible. Mr. Babson informed me that there was a trust or build¬ 
ing association loan on the property, originally $2,000, I believe, 
and he promised to ascertain if that could be released, which he did, 
and he notified me and I notified Mr. Cox that- it could be released. 
And there was nothing further done except getting tax certificates 
and everything necessary to close up. The next thing I had infor¬ 
mation of the title company that they had searched the title down 
to Mrs. Babson and I immediately notified Mr. Cox. 

Q. How did you notify him? A. I believe by ’phone. 

Q. Do you know when or about when? A. That is probably 
about a week or eight days after the deposit was made, I could not 
tell exactly. 

Q. What happened on that day? A. To the best of my 
78 recollection, Mr. Cox ’phoned that he was going to leave the 
city on the following day and he came down and executed 
a deed of trust for $500 which was in the contract and the note. I 
took him into Mr. Thomas R. Martin’s office, his private office, and , 
placed everything there, including all the papers, statements and 
everything; and Mr. Cox told Mr. Martin to see that everything was 
straightened out, that is, the title was to be left open until the trust 
was released and the deed put on record—the deed to Mr. Cox put 
on record and the title was to be clear showing good title in Mr. 
Cox subject to the trust of $500. That was the instructions to Mr. 
Martin which Mr. Martin promised to do. Mr. Cox then handed ■ 
him a cheek-^-I did not handle the check at all—for the amount of 
the purchase less the $500 trust-. i 

Q. What did. Mr. Cox do, if anything, about the $500 trust and 
the notes to secure it? A. He left it there. He left all the papers j 
with Mr. Martin. 

Q. And what did Mr. Martin give Mr. Cox for his money and for j 
his deed of trust? A. Handed over a deed to the property. 

Q. Did you see the settlement sheet that was made up at the time ; 
this transaction was closed? A. Statement? 

Q. Yes, statement. A. Yes, sir. 

Q. Would you know it if you saw it again? A. YeSj sir. 
77 Q. Please look at that paper and state what it is (referring 
to Exhibit No. 8 filed in the case of the testimony of the 
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CQimplainant Cox). A. I made the statement myself, of which this 
is a copy. 

Q. And for what purpose was the copy made? A. One was for 
Mr. Cox and one for the firm. Two copies were made. 

Q. And was the settlement made in accordance with the state¬ 
ment? A. Yes, sir; the settlement was made according to that 
statement. 

Mr. Jeffords: I now offer it in evidence again. Yon objected 
to it at the time, didn’t you? 

Mr. Hallam: No, I do not think I did. We do not object to 
I it now. 

| Q. How did this $500 note secured by deed of trust of Coloners 
[ Cox’s happen to be made payable to John W. Babson, if you know? 

[ A. At the request of Mr. John W. Babson. 

| Q. Do you know who prepared that deed from Mr. Babson to 
j Colonel Cox? A. It was done in the office. 

[ Q. Well, I hand you a paper and ask you if you know what it is ? 
j A. I do not know a thing about that. 

Q. Whose signature is that to it, if you know? A. I could not 
swear to that signature. 

Q. On whose letter head, if you know? A. Martin Bros.’ 

78 Mr. ITallam: I have no objection to admitting that sig¬ 
nature. 

Mr. Jeffords: Then I offer the letter in evidence. 

Q. Mr. Evans, have you told us all you recall now about this 
transaction? A. That was the end of it so far as I know. That is 
as far as I had anything to do with it because my business was 
ended when the thing was closed. I had nothing to do with the 
finances at all. 

Q. You mean the finances of the firm? A. Handling any finan¬ 
cial affairs. But about several months afterwards Mr. Babson told 
me—Mr. Babson had told me at the time that he would like to sell 
that note and realize the money on it whenever I saw an oppor¬ 
tunity; and several months afterwards I went down to see him and 
he said that he had sold it to Mr. Martin. 

Q. To whom? A. To Mr. Martin. 

Q. Do you know whether this deed of trust to secure this $500 
was left at the close of this transaction, in the Martin Bros.’ office, 
about which you have testified? A. All the papers were left in the 
Martin Bros.’ office. 

Q. And what do you mean by all the papers? .4. There was the 
deed, deed of trust, notes, statements, tax certificates and everything 
that referred to this property, with the exception of. the title 

79 examination and the release of the $2,000 trust. 

Q. Did Colonel Cox leave his deed there—the deed from 
[ Mrs. Babson? A. I do not quite recollect, because that deed when it 
was first executed was-—there was some fault with the acknowledg¬ 
ment and it was returned to Mrs. Babson to have it acknowledged 
| before the clerk of the court. . . . . 

Q. Do you remember to whom it was returned? A. I do not. I 
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am not sure though I would not swear to that, whether it was re¬ 
turned to Mr. Babson or not. 1 am under the impression that 

it was. 

By Mr. Cox: 

Q. Mr. Evans, did you communicate to Mr. Cox on the day before 
the final settlement of this matter that you had been informed by 
the Title Company that they had run the title down as far as Mrs. 
Babson and found it good in her? A. I did. 

Q. You so informed Mr. Cox? A. Yes, sir. 

Q. Mr. Evans, were you present on the day when Mr. Babson 
came down to settle this matter with Martin Bros.were you present 
when Martin Bros, settled with Mr. Babson for his property? A. I 
was present but whether I took the check down to Mr. Babson or 
whether he came up to the office I could not say. 

Q. Do you remember whether Mr. Babson said anything 

80 to Mr. Martin about giving him the money to pay off the 

$ 2,000 trust? • 

Mr. Dallam : I object to the question as incompetent, unless it 
was communicated to the complainant. 

Q. Communicated to him at what time? It has been communi¬ 
cated to me. 

Mr. Hallam : Before turning over the money ? 

A. No, sir; I do not remember. 

Q. Mr. Evans, do you recognize the affidavit which I hand to 
you? A. Well, I recollect making one, I could not say whether 

this was it. 

Q. Suppose you read it over and read it aloud. "" 

(The paper was thereupon read aloud by the witness.) 

A. That is a correct copy of the. affidavit. 

Q. That is the affidavit you made in this case? A. That is an j 
affidavit made by me in this case on the 25th day of April, 1907. I 
recognize my signature there. 

Q. Now, Mr. Evans, on the day of the settlement, you were pref- j 
ent—the day Martin Bros, settled with Mr. Babson? A. Yes, I j 
recollect how; I did not at first. I recollect now that Mr. Babson 
mentioned about that $2,000 and Mr. Martin said he would attend 
to that as Mr. Cox had requested. 

Q. Now, did or did not Martin Bros, deduct the usual commis- 
. sion from this sale before taking the proceeds? A. Yes. 

81 There was no commission offered by Mr. Babson until the 
contract was signed. I then requested that it should be un¬ 
derstood that we should receive the usual commission. This was 
said to Mr. Babson. 

Q. Did he assent to it? A. He assented to it at the time the con¬ 
tract was signed. 

Q. Now, Mr. Evans, did you have any conversation with Mr. 
Babson in relation to this trust within a short time after the settle- 
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ment, and if you did, state what it was, please. A. Mr. Babson told 
me that he had been notified of some hack dues. 

Q. How long was that after the day of settlement? A. Two or 
three weeks after the settlement.—that he had been notified by the 
building association of some dues and expressed his astonishment 
that the trust had not been paid off, and I immediately notified 
Martin Bros. 

Q. What did they say? Did he ask you to see theni about it? 
A. I should have said I saw Mr. Lee B. Martin because Mr. Thomas 
j B. Martin was not in. I saw Mr. Lee B. Martin and told him that 
j Mr. Babson received notice of dues on the building association loan, 

I and Mr. Martin said there must be a mistake and he would notify 
i his brother who would attend to it immediately. 

I Q. Did you see Mr. Babson again about it? A. I did not see 
Mr. Babson again about anything else except what I have 
j 82 said already about the $500 note. 

Q. You had no further conversation with him about the 
| trust? A. No further conversation about the trust, I supposed that 
| was all settled. 

| Q. Mr. Evans, Mr. Babson, I understood you to say, paid this 
| commission to Martin Bros ? A. It was deducted. 

Q. Deducted by them? A. By them from the amount that was 
j paid Mr. Babson. 

| Q. Well, you considered this property was listed with your firm, 

I and that you had the usual authority? 

[ Mr. Hallam : I object to the question in that form. 

Q. Is the contract which was here signed, which you have exam¬ 
ined—the contract of purchase and receipt dated July 31, 1906—is 
that the usual contract which your firm entered into in making 
sales of property? A. Yes. 

Q. That is the regular form? A. Yes. 

Q. And when that contract was signed by the owner you pro¬ 
ceeded thenceforth as agents of the owner in regard to the trans¬ 
action? 

Mr. Hallam : I object to that as calling for a conclusion of law. 

Q.. I merely asked him as the custom of the business. He said 
.that was the usual authority they received and I asked him 
83 whether they did not proceed in the usual manner. A. 

That is simply a contract which we had in the closing of a 
sale between a purchaser and the owner. 

Q. And your firm being the agents' of the owner and not of the 
buyer? 

Mr. Hallam: I object to that. I object to the witness stating 
any conclusion as to who he was agent for. * 

Q. Well, you have said, Mr. Evans, that is the usual contract 
which you enter into with people who give you land to sell. A. I 
did not say that. I said it was a contract of sale between a purchaser- 
and the owner. 
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Q. And is it the one usually .resorted to by your firm in those 
transactions? A. Yes, sir. 

Q. You have no other beside that? A. No other beside that. 

By Mr. Jeffords: 

Q. In carrying on these negotiations with Mr. Cox, the buyer, in 
regard to this real estate, were you acting in your capacity as sales¬ 
man in the employ of Martin Bros.? A. Yes, sir. 

Q. Bid the check which Martin Bros, gave Mr. Babson in settle¬ 
ment, if you know, contain a reduction besides the commission of 
the amount and that first mortgage? A. The first mortgage was 
deducted. 

Q. So that the check that Martin Bros, gave Mr. Babson in settle¬ 
ment was the purchase price less the first mortgage and less 

84 the commissions and other expenses chargeable to the seller? 
A. Yes, sir. 

Q. And this was the usual three per cent, commission? A. Yes. 

Q. And the sale conducted in the usual way? A. Yes, sir. 

Q„ And the settlement made in the usual way? A. Yes, sir. 

By Mr. Cox: 

Q,. Mr Evans, how did you get the deed of Mrs. Babson of this 
property into the possession of Martin Bros.? A. Through Mr. 
John W. Babson. 

Q, He delivered it, executed to you or your firm? A. Yes, sir. 

Q, Bo you remember Mr. Cox gave you that deed that day and 
asked you to give it to Mr. Coughlin in order that he might pass 
upon it? A."The question about the certification which I have 
already stated was not properly executed, and it was returned. 

Q. Did not Mr. Cox raise that point? A. Yes, sir. 

Q. Didn't you and he discuss it? A. Yes, sir. 

Q. Didn't you and Mr. Thomas B. Martin both insist that it was 
sufficient without any certificate from the clerk; that they 

85 had ruled that way? A. I do not know whether we insisted; 
I was under that impression. 

Q.. I think you offered to make me a wager. Don’t you remember 
that Mr. Cox stated to you, “Let Mr. Coughlin settle that, and if 
necessary have him send it on to the clerk and have it certified, and 
ask you to deliver it to him?” A. I do not remember anything 
except it was returned to be certified by the clerk of the court. 

Q. Do you remember whether you ever delivered it to Mr. Cough¬ 
lin? A. I am under the impression that it was shown Mr. Coughlin 
for his opinion, but I could not swear to it. 

Q. By whom? A. By both of us. I believe we went to Cough¬ 
lin’s house, Mr. Cox and myself. 

Q. Mr. Cox; no? A. Well, I cannot recollect, but I want to em¬ 
phasize this that I know it was returned to be certified by the clerk 
of the court. 

Q. At the suggestion of Mr. Cox? A. At the suggestion of Mr. 
Cox. 

Q. Do you also recollect that he asked you to first submit it to 










I JOHN W. BABSON VS. FRANCIS M. COX. 43' 

Mr. Coughlin before sending it back? A. I am under the impres- 
_ sion that it was submitted to him, but how I do not know. 

j By Mr. Jeffords: 

| Mr. Evans, you are a party to this suit, but a party as trustee 
| named in the deed, and if there is anything you want to say 

j 86 you ought to be given the right to say it. The record does 
| not show that you have any counsel. 

Mr. Hall am : He is trustee under these trusts, that is all. 

The Witness: I think I have said all that I wanted to say. 

Cross-examination. 

By Mr. Hallam: 

Q.. Mr. Evans, how are you paid for your services as salesman for 
Martin Bros.? 

Mr. Jeffords: Objected to as immaterial, irrelevant, and incom¬ 
petent, and I give notice that I will move to strike it out. 

A. Part salary, part commission. 

I Q. How much salary and how much commission? 

1 Mr. Jeffords: Objected to for the same reasons and I give the 

| same notice, and I will move to strike it out. I suggest very re¬ 
spectfully to the witness that he is not required to answer the ques¬ 
tion unless he chooses to. 

Mr. Hallam: I do not suppose he has any objection. 

A. $50 a month salary and one-third commission, that is, one- 
third of commissions that I made of sales. 

Q. Had you ever seen Mr. Cox before he came in? A. Never to 
the best of my recollection and knowledge. 

Q. Had you. ever seen Mr. Babson before he came in 
87 that time that you mentioned? A. I had never seen Mr. 
Babson until I went to see him about the house that he spoke 
[ about buying. Not this property. 

j Q. Then as I understand it, Mr. Babson came to you in response 
to some sort of an advertisement—coming to the firm I mean? A. 
Mr. Cox you mean. 

Q,. When was your first acquaintance with Mr. Babson? A. 
About a month before I met Mr. Cox. 

Q. Now, how did you happen to go to see Mr. Babson? A. I was 
informed by a friend that he was talking about purchasing a house. 
Q. At that time you have stated heretofore what took place. I 
. will ask you this further question: He did not place his property in 
your hands for sale at all, did he? A. Not in a legal way—Formal 
■ way, as sole agent, what we call sole agent. He merely said that the 
property was for sale. 

Q, And he could not buy other pieces of property until he dis¬ 
posed of this property? A. Yes. 

Q. And he did not authorize you to sell his property and adver- 
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tise it for sale or anything of that kind? A. No; only when 

88 the property is for sale we try to sell it. 

Q. Now this property was not one that was advertised for 
sale, was it; in your notices? A. Well, I could not say positively, I 
should say not because we do not advertise unless we are authorized. 

Q. That is, your best impression is that it was not? A. Yes. 

Q. And when Mr. Cox came to see you, you simply recalled to 
mind the fact that Mr. Babson was desirous of buying another piece 
of property and he could not do it until he sold his piece and then 
you called Mr. Cox’s attention to that fact? A. Naturally I tried to 
sell that property first to have double commission. 

Q. I am not asking what is natural but that is a fact is it not? 
A. Yes, sir. 

Q. Because of the fact that Mr. Cox wanted to buy a piece of good 
renting property and you having been informed that Mr. Babson 
would like to buy another piece of property and could not do it 
until he sold this, you thought you would probably be able to make 
sale of this property. That is, how you happened to bring them to¬ 
gether? 

Mr. Jeffords: Objected to as irrelevant, immaterial, and incom¬ 
petent. 

A. Yes, sir. 

Q. Now 7 the firm of Martin Bros, has gone out of business, 

89 has it not? A. Yes, sir. 

Q. Didn’t they go into bankruptcy? A. Yes, sir. 

Q.. And what became of one of the members of the firm, or what 
became of both members of the firm? 

Mr. Jeffords: Objected to as immaterial, irrelevant and incom¬ 
petent as calling for hearsay from the wdtness. 

Q. What became of them? 

Mr. Jeffords: If you know 7 of your personal knowledge. 

A. I left them before they closed up the office so that I do not 
know w 7 hat became of them except that I have seen Mr. Lee R. 
Martin since, several times. 

Q, You know 7 that the firm was in bankruptcy? 

Mr. Jeffords: Objected to as that is a matter of record. 

A. Yes, sir. 

Q. Do you know where Mr. Lee Martin is? A. I do not know. 

Q* Have you seen him? A. I have seen -him occasionally on the 
streef. 

Is he in business or doing anything? A. Not to my knowl¬ 
edge. 

Q- Do you know where Mr. Thomas R. Martin is? A. I do not 
know where he is except what I see in the newspapers. 

Q. The firm has gone out of business and everything of 

90 kind? A. Oh, yes. 

Q, Now, as I understand you, Mr. Evans, Mr. Cox was par- 
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ticular in leaving this money to direct the firm to see that everything 
was straight before the money was paid over? 

Mr. Jeffords: I object- to that as calling for a matter of opinion. 
I have no objection to the witness being asked what took place, but 
I do object to his giving his opinion or being asked his opinion about 
what happened. I have no objection to his being asked what was 
said and what was done. 

Q. In leaving the check for the $3,195, I believe that is the 
amount of the check, what did Mr. Cox say? 

Mr. Jeffords: To whom? 

. Mr. IJallam: To the firm. 

The Witness: I cannot say beyond what I have already stated, 
that he left instructions that it was to be closed up and the title was 
to remain open until the $2,000 trust was released and the deed were 
of record to show T the title good in Mr. Cox. 

Q. Did or did he not give instructions to Mr. Martin to see before 
turning over the money that- the trust was paid off? 

Mr. Jeffords: I object to that because it calls for a mere conclu¬ 
sion, matter of conclusion. I have no objection to asking what was 
said or what was done, but the question calls for his interpretation 
of what his instructions were. ' 

91 A. I could not say what words he said. I have already said 
that he gave instructions that the trust was to be paid off 

and the title kept open at the Columbia Title Company until the re¬ 
lease was put on record and the deed put on record. 

Q. And to whom did he give those instructions and directions? 
A. Thomas II. Martin. I don’t know what words he used. I do not 
recall them. It was for the purpose of having the title closed in 
Mr. Cox’s name, subject to the $500.00 trust only. 

Q. Mr. Cox had been informed by you that there was a building 
association trust on this property, had he not? A. Yes, sir. 

Q. Did you tell him anything about the amount of it? A. I do 
not remember what transpired. I simply knew the amount that was 
on, but I do not know wdiether I stated it to Mr. Cox. 

Q.. But you do remember the fact that you told him that there 
was a building association trust that could be taken up? A. I did 
not know that it could be taken up at first, until I ascertained it. 

Q,. But you called his attention to the fact-- A. After I had 

ascertained that it could be taken up. 

Q. And you do not ^remember whether you told him the 

92 amount or not? A. I could not remember whether I told 
him the amount. 

Q. How, refresh your recollection, think for a moment about it. 
Didn’t you tell him how much it was? A. I could not say. I can¬ 
not remember whether I told him. I might have said so, and I 
might not. I cannot remember. 

Q.. But- at all events, Mr. Cox understood that and gave directions 
to Martin Bros, to see that the trust was released before the money 
was paid over? 
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Mr. Jeffords : Object to that- 

Q. Well/ Mr. Cox was informed of that- 

Mr. Jeffords: Object to that unless the question disclosed when 
the information was given and by whom. 

Q. I am talking about this witness. 

Mr. Jeffords: I have no objection to asking this witness what he 
said to Mr. Cox.' 

Q. Just amend that question to say “was informed by you.” 

(The question was thereupon read and Mr. Hallam repeated the 
question as follows:) j 

Q, Mr. Cox was informed of that condition of affairs by you? A. j 
Oh, yes. • ! 

Q.. You have spoken Mr. Evans, about some conversations with 
Mr. Babson about this deed of trust. Didn’t he in that conversation 
tell you that this deed of trust would have to be paid out of 

93 the purchase money; that he did not have the money to pay 
it? A. I do not know whether he did or not, but that 

was understood. I remember going to the building association my¬ 
self and ascertaining the amount that was due then, and also to 
ascertain whether it could be taken up. 

Q. At what stage of the proceedings was that? A. Just about 
two days after the agreement was signed; two or three days after the j 
agreement was signed. j 

Q. So that you were informed by Mr. Babson about the time of j 
the agreement that there was that condition of affairs? A. Oh, yes, j 
sir. j 

Q. And you immediately communicated that fact to Mr. Cox? j 
A. Yes, sir, I told Mr. Cox there was a deed of trust on, but the j 
amount I would not sav whether I told Mr. Cox the amount or not. ] 

tj -j 

That is the first thing we do, look into such matters. j 

Q. Were you present when Mr. Martin paid the money over to j 
Mr. Babson. A. I think I was; I am not sure. Yes, sir, I was 
present at the time, because to the best of my recollection I intro¬ 
duced Mr. Babson. 

Q. You were not present, personally present, the date of the trans¬ 
action. that is, the settlement between Mr. Martin and Mr. Babson ? 

A. Well, I could not swear to that but I introduced Mr. Babson to ; 
Mr. Thomas R. Martin, referring to him as the owner who 

94 was authorized to take the money for that property. 

Redirect examination. 

By Mr. Cox: 

Q. Mr, Evans, is it not a matter of fact that the only reference you 
ever made to there being a trust on this property was when you in¬ 
formed Mr. Cox while he was in a hurry to close the matter up, 
that Mr. Babson had to take a day or a couple of days to ascertain 
about clearing the property of a balance of a building association 
trust before he would answer whether he could convey it or not? 
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A. To the best of my recollection I told Mr. Cox that there was a 
trust on the property which we were ascertaining whether we could 
pay off. 

Q. Did you not say that Mr. Babson had held the matter up until 
he could ascertain himself whether it could be paid off? A. Mr. 
Babson was doubtful in the first place whether it could be taken up. 

Q. Was not that in point o.f fact the only communication you 
ever made to Mr. Cox in regard to the trust, in that incidental way 
accounting for the delay in Mr. Babson’s signing the contract. You 
stated that here in this affidavit: “After said agreement was signed 
for Martin Bros, by myself, it was taken to Air. John W. Babson 
by me, who said there was a $2,000 trust on the property 
95 and before he could approve of the agreement he must learn 
| whether he could pay off that trust at that time.” Now is it 

I not a fact that it was in that connection that you stated to Mr. Cox 

} that Mr. Babson had first to ascertain whether he could clear this 

| property of this trust before he could agree to sell it, and give a 

! clear title as Mr. Cox wanted him to do? A. As I have already 

j stated, Mr. Babson was to ascertain whether the trust could be re- 

J leased. After ascertaining that it could be released, I went up to the 

| building association myself and they told me the same thing, and I 

j got the amount from them, what was due, and immediately put it 

j down in the statement in connection with the sale in Martin Bros. 

| office. 

Q. Well, now, Mr. Evans, you have stated that you do not re¬ 
member the exact words that Mr. Cox used‘when he paid over this 
balance of the purchase money, but that he gave the Martins to un¬ 
derstand that the title must be certified as good in him, and as good 
in him subject only to the $500 trust, is that correct? A. Yes, sir. 

Q.. Do you recollect whether or not Mr. Cox did not bring down an 

I agreement or receipt in rough pencil in his writing, which you had " 
typewritten by the typewriter there. If you do, look at that" and see 
whether you recognize it. (Handing the paper to the witness.) 
A. I do not know anything about that. 

Q. You do not remember seeing that receipt? A. I do not re¬ 
member that. 

96 Q. You did not hand it to the typewriter to be written? 

A. I didn’t have anything to do with it. I do not know any¬ 
thing at all about that receipt or the source from which it came. 

Q- But you do not know that Mr. Cox’s instructions were to Mar¬ 
tin Bros, that the certificate of title was to be good in him? A. 
Yes, sir. 

Q. Do you know whether that is the signature of Martin Bros.? 
(Handing witness a paper marked F. M. Cox No. 3.) 

Mr. Hallam: We do not dispute the signature. 

Mr. Jeffords: Then we again offer that paper in evidence* 

GEORGE W. EVANS. 
Subscribed and sworn to before me this 24th day of Mar. 1908. 

I - MILTON STRASBTJRGER, 
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Francis M. Cox, was recalled for further examination. 

By Mr. Jeffords: 

Q. Mr. Cox, whose signature is this to the receipt which you have 
testified to and which has been offered in evidence? (Handing the 
witness exhibit No. 8, F. M. Cox.) A. That receipt was signed by 
Mr. Thomas R. Martin in my presence by the name of Martin Bros. 

97 Mr. Jeffords: We now offer this in evidence. 

(Whereupon the further taking of testimony in this cause was 
adjourned subject to notice.) 

FRANCIS M. COX. 

Subscribed and sworn to before me this 21st day of April 1908. 

MILTON STRASBURGER, Examiner. 

I desire to note on the record, being one of the defendants in this 
cause, as trustee, that I do not desire any further notice of the taking 
of testimony in this proceeding, such notice being hereby waived; 
that I do not desire to cross-examine any of the witnesses to be pro¬ 
duced on behalf of the respective parties; and that I have no testi- 
monv to offer herein. 

GEORGE W. EVANS. 


Attest * 

MILTON STR ASBURGER, Examiner. 


98 In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox 
vs. 

John W. Babson et al. 

At the request of T. L. Jeffords, Esq., Solicitor for the complain¬ 
ant, I have this day fixed Saturday March 28, 1908, at ten o’clock, 
a. m., in the office of said T. L. Jeffords, in the Columbian Building, 
on Fifth Street, between D and E Streets, Northwest, Wa shin gton, 
D. C., as the time and place when and where the taking of testimony 
on the part of the complainant will be continued. 

You are respectfully invited to be present. 

MILTON STRASBURGER, 

Examiner-in-Chancery.. 

To Messrs. HalJam & Hallam, Solicitors for defendant J. W. Bab¬ 
son. Mr. James S. Easby-Smith, Solicitor for defendant M. E. J. 
Martin. Messrs. Gittings & Chamberlin, Solicitors for defendant 
Lee R. Martin. Mr. George W. Evans. 
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99 Washington, D. C., March 28, 1908— 

at 10:80 o’clock a. m. 

The parties met pursuant to notice, at the office of Mr. T. L. 
Jeffords, Esquire, Columbian Building, Washington, D. C. 

Appearances: On behalf of the complainant Mr. T. L. Jeffords, 
Esquire; on behalf of the defendant Mr. 0. B. Hallam, Esquire. 
Present also, the complainant Mr. Francis M. Cox, the Examiner 
and witnesses. 

Whereupon James Clarence Price, a witness produced on behalf 
of the complainant having been first duly sworn, was examined and 
testified as follows: 

By Mr. Jeffords : % . 

Q. Please state your name, residence and profession. A. J. Clar¬ 
ence Price, Attorney-at-Law, Columbian Building. 

Q. What connection, if any, have you with the National Per¬ 
manent Building Association? A. I am treasurer. 

Q. Do you know anything about a loan made to Eliza A. Bab- 
son? A. Yes, sir, the Building Association made a loan to Eliza 
A. Babson in June, 1906. 

Q. When was payment made upon it by Mrs. Babson? A. Well, 
there was a payment made at the time the loan was made on 

100 stock $10, then there was $10 on the loan and $10 interest 
paid in July, and $10 on loan and $10 interest paid in 

August. 

Q. Then what happened? A. Then there was nothing paid in 
September and nothing paid in October, and in November a notice 
was sent to Eliza A. Babson stating that they were in arrears in 
interest and stock. 

Q. November of what year? A. November, 1908. 

Q. And it was in 1906 that the loan was made? A. It was, yes, 
sir. 

Q. And after the notice was sent to Eliza A. Babson, was payment- 
made? A. There was a payment made late in November of $40 
on stock and $40 on interest, bringing the premium to date. 

Q. State what payments were made after that, and by whom, if 
you know? A. There were no payments made in December, Janu¬ 
ary,' February or March, and in April the property was advertised 
for sale. 

Q.. Before advertising was notice sent to any one? A. Well, I 
could only answer that by saying that it was always our custom to 
^end notice before advertisement of sale, and that I suppose the 
same was done in this matter. 

Q. That April is of what year? A. April, 1907. 

Q. When can a loan of your building association be 

101 paid? A. At any. time. 

Q. What do you know, if anything, about the rule in other 
associations? A. I think that the rule in other associations is that 
loans can be paid at any time providing there is an extra month’s 

7—4954a 
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interest paid, but in our association we do not require the extra 
month’s interest. 

Q. Was any inquiry made, if you know, of your company at any 
time about paying this loan ? A. Mr. Levy, a director of our asso¬ 
ciation, told me that Mr. Babson was going to settle- 

Mr. Hallam : I object to this testimony as hearsay. 

The Witness: Mr. Levy told me that Mr. Babson was going to 
pay oft his loan and asked me a couple of times after that had he 
paid it off and I told him no. 

Q. Did you fix the date of this? 

Mr. Hallam : Is that the full answer? Counsel for Mr. Babson 
objects to the report of a statement made by Mr. Levy to Mr. Price, 
and to any statement about what the condition of affairs was; and 
we move to strike out the answer. 

The Witness: I would say about August or September, 1906. 

Q. Who is Mr. Levy? A. Mr. Levy is a director of the National 
Permanent Building Association and also chairman of the auditing 
committee. 

102 Q. What is his name? A. Adolph Levy. 

Q. And where is he employed if you know? A. He is 
employed in the Norris-Peters Company. 

Q. Where was he employed in August or September, 1906? A. 

At the same place. 

Q. Where was the defendant Babson employed at that time? A. 
So far as I know, he was employed at the Norris-Peters Company. 

Mr. Hallam : Counsel for Babson moves to strike out that answer 
because the witness does not appear to know whether he was engaged 
there or not and because of the fact that Mr. Babson and certain per¬ 
sons connected with the Building Association are in the same em¬ 
ploy is not a relevant matter to the trial of the issues in this case. 

Q. Has this loan yet been paid? A. It has not. 

Q. Now, when it was advertised for sale, what, if anything, was 
paid on it, and by whom? A. When the property was advertised 
for sale Mr. Cox came to see me, told me that he had purchased the 
property sometime before, and he then‘paid arrears up to date—$60 
on stock and $60 on interest. 

Q. And who had paid on this loan since that time, if you know. 
A. Mr. Cox has paid $80 on interest on the loan in January, 
1908. 

103 Q. Is there anything in arrears now T that you know? A. 
There is $70 in arrears in interest at the present time. 

Q. What arrangement was made between the association and 
Mr. Cox about the payment of the principal and interest of this 
loan? A. Well, there was not any arrangement made with the 
association in regard to the principal and interest on the loan, but 
I told Mr. Cox when he paid interest in January, 1908, that if he 
would pay his interest up I would not press him for the payment of 
the principal at the present time. 
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Q. I do not understand whether the interest is up to date or not? 
A. No, sir; there is $70 on interest in arrears now. 

Q. What is the present outstanding amount of this loan, if you 
can tell us? A. The present outstanding amount is $1,870 and $70 
interest. 

Q,. What was the loan originally? A. $2,000. The loan is se¬ 
cured on real estate in the name of Eliza A. Babson. 

Q. Who made this loan originally, Mr. Price? A. The National 
Permanent Building Association, through its treasurer J. Clarence 
Price. 

104 Cross-examination. 

By Mr: Hallam : 

Q. Mr. Price, when was the first time that you saw Mr. Cox A. 
Sometime in April, 1907. 

Q. What happened then at that time? A. Mr. Cox came to see 
me in regard to the property being advertised for sale and told me 
that he had purchased the property and I told him the arrears and 
that he would have to make arrangements with the trustees for the 
withdrawal of the advertisement and at that time he paid the ar¬ 
rears up to date. 

Q. What other conversation, if any, was had between you and 
Mr. Cox at that time? A. He told me that he had purchased this 
property in August; that he had paid all* cash for it. I might say 
that this is my best recollection, and that he h.ad no idea that there 
was a trust upon it until he saw it advertised in the paper for sale. 

Q. Are you quite certain that Mr. Cox used that expression that 
he had no idea that there was a trust on it? A. Yes, sir. 

Q. To refresh your recollection, did not Mr. Cox say to you on 
that occasion that he knew that there was a trust but he supposed 
that it had all been straightened out? A. To recall his exact lan¬ 
guage, so far as possible, be said that he had bought the 

105 property clear of incumbrance. That is what I remember. 

Q. Did he not say to you at that time that he was advised 
of the fact that there had been a trust but that he thought it had 
all been settled? A. I do not recall him saying'that. I would not 
say he did not. I might also add here that the talk in regard to 
this matter was had with the trustees mostly. 

Q. I am only talking about what conversation you had with Mr. 
Cox? A. I do not recall that. 

Q. Now, when he came to you, for what purpose did he come? 
A. He came to our offices to see Mr. Lester, one of the trustees, in 
regard to the matter, and Mr. Lester and I being associated, Mr. 
Lester called me into the room to find out what the arrears were, so 
that they could make a settlement of that kind to withdraw the “ad.” 

Q. Now, please repeat just as nearly as you can what Mr. Cox said 
to you on that occasion and why he wanted to have the ad. with¬ 
drawn. A. I will have to repeat some things J have already stated. 
Mr. Cox stated at that time that he had purchased the property clear 
of incumbrances and that he had paid cash for it and that he did 
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not want the property sold and he wanted to find just what the 
arrears were. He did not know anything about this trust- being on 
the property until he had seen the advertisement or his attention 
had been called to the advertisement (I do not know which one of 
those two he said), and of course he immediately came to see 

106 the trustee in regard to it. 

Q. Do you mean he said that? A. He might not have 
said, “of course”, but that is as near as I can recall the conversation. 

Q. Now, did not Mr. Cox in that conversation say that he was ad¬ 
vised of the fact that there was a trust but he thought it had all been 
straightened out? A. I do not recall it. 

Q. Well, can you remember at- all about it? A. No, I do not 
think he said it. 

Q, Did he say anything about whom he thought ought to pay 
the trust? A. I cannot recall, Judge, whether he said who ought 
to pay the trust. 

Q, Did he not say at that time that he thought the trust had all 
been paid off? A. I do not remember him saying anything about 
the trust being on the property except that he did not know it existed 
until he saw the “ad.” in the paper. In other words he came into 
our office surprised that the property should be advertised. 

Mr. Hallam: Wait a moment. I object to the use of the word 
surprised. 

Q. He came to your office? A. Yes, sir. 

Mr. Hallam: You can say that he expressed the opinion that he 
w T as surprised. 

107 The Witness: Well, put it that way. He expressed the 
opinion. 

Q. And what I want to know is to get exactly what Mr. Cox said 
to you when he came there. A. That occurred in April, 1907, and 
I have given you as near as I can everything I remember. 

Q. Well, now to refresh your memory, or undertake to refresh 
your memory, what did Mr. Cox'say when he first came in to see 
you, as near as you can remember? 

Mr. Jeffords : That is a strange way to refresh the memory of a 
witness, to ask him the same question several times. 

A. When I first saw Mr. Cox I was called into my partner’s office 
(Mr. Lester), and asked the arrears in the Babson loan, so that Mr. 
Cox, the then owner,- 

Mr. Hallam: Wait one moment. I object to that. I am only 
asking about the conversation. 

Mr. Jeffords: I think the witness may go on and answer the 
question in his own way. 

Mr. Hallam: Wait one moment. What I am trying to get at is, 
what was said at that time. 

Mr. Jeffords: Well, the witness has a right to answer the ques¬ 
tion as he chooses. 

Mr. Hallam : He has the right to answer, but he has no right to 
answer by saying that the object of the witness was to do so and so. 
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Q. What happened when you got in there? A. Mr. Cox said 
that he had purchased this property free of encumbrance; that he 
did not know that a trust was on the property until his atten- 

108 tion was called to the advertisement in the paper, and he 
. would like to know just what the arrears were to date so that 

he could pay the same, with other expenses, and have the advertise¬ 
ment withdrawn. 

Q. You are quite sure that Mr. Cox said on that occasion that he 
never knew that there was any trust on the property until he saw 
it advertised? A. That is my recollection. 

Q. Of course, that is your best recollection ? A. That is my best 
recollection. 

Q. And then he paid something on account of that? A. He paid 
$80 stock and $60 interest which brought his account up to date. 
And he also paid the advertising expenses and, I think, a nominal 
trustee commission. 

Q. Did or did not Mr. Cox in that conversation say anything fur¬ 
ther about how he understood the arrangement was made or* make 
any claim before you or in your presence or hearing that he had 
bought in one way or another and that he thought that Mrs. Babson 
was to release the property? A. I do not recall any such remarks. 

Q. So that, as I.understand it, Mr. Cox when he came to see you, 
if I may use that expression, said he was entirely surprised, that he 
had not the slightest idea that there was any trust on it at all until 
he saw the advertisement? A. As he had paid cash for the prop¬ 
erty. That is the way I remember it. 

Q. Did or did he not say anything at that time that involved the 
idea that he had put up the money and supposed the whole 

109 thing was to be settled? A. No, he did not go into any of 
the details of the purchase. His business with me was pay¬ 
ing me the arrears to date and getting the advertisement out of the 
paper. 

Q. He simply stated to you that he had not the slightest idea 
that- there was any trust on that property until he saw the advertise¬ 
ment? A. Yes, sir. That is the way I recall his remarks. 

Q,. You have said, I believe, something about sending a notice to 
Mr. Babson about some arrears. Do you know anything about that 
personally? A. I never sent it myself personally. 

Q. You do not know anything about it, really? A. Yes, I do 
know something about it. 

Q.. Wait one moment. You did not send it personally? A. I 
did not mail it personally, no. 

Q. Well, what do you know about it? A. Why, I know that 
when arrears- 

Mr. Hallam: Wait one moment. I am not asking that. 

Mr. Jeffords: The witness may answer. You asked him what 
he knows about it, and now he will answer. 

The Witness: I know that I gave instructions- 

Mr. Hallam : That is exactly what I am objecting to. 

Mr. Jeffords: Well, you asked him that question. Go on, and 
answer it. 
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Mr. IIallam : I object to the answer; that he gave instructions. 
The Witness: Must I answer it? 

110 Mr. Jeffords: Yes, he asked you the question, and you 
may answer it. 

The Witness : To send a notice that the Babson loan was in ar¬ 
rears, and a short time thereafter the interest was paid and also $40 
on the stock, by Mr. Babson. 

Q. You don’t know that the notice was sent positively yourself? 
A. Ho. I do not. 

j 

By Mr. Hallam: 

Q. What is the present situation of that loan? A. I do not un¬ 
derstand the question. 

Q. I say, what is the present situation of that loan? A. There is 
.$1870 due on the loan and there is $70 back interest dua and pay¬ 
able on April 1st, 1908. 

Q. Well, the interest has been paid after a fashion—kept up? 
A. There was $60 principal and $60 interest paid in April 1907. 
There was $30 interest paid in January, 1908, by Mr. Cox. 

Q. Mr. Cox has paid all things in the way of interest and has 
kept up that loan so far as the building association is concerned by 
making proportional payments, is that true? A..Since April, 1907, 
when the property was advertised for sale. 

Q. Well, who paid it when it was advertised for sale? A. He 
paid the interest up to that time and the expenses of the advertise¬ 
ment. 

111 Q. When was the last time that any of the Babson family 
paid any interest, dues or anything of that kind? A. I 

could not state the last time they paid, but after sending notice in 
Hovember, there was $40 stock interest paid. Of course, I do not 
know who paid that. 

Q. That was in Hovember, 1906? A. Yes, sir. 

Q. Did you send notice? A. I do not do the clerical work. 

Q. I understand that. A. I gave instructions that the notice be 
sent, and a short time after that this interest and stock payment 
-was made. 

Q. Well, was that at or about the time that Mr. Cox had his con¬ 
versation with you, or after? A. Mr. Cox did not see me until 
April, after the property was advertised. That is the first time I 
ever saw Mr. Cox. 

Q. And vou say that was in April, 1907? A. Yes, sir; April, 
1907. “ _ . ') 

Q. That is the first communication you had with Mr. Cox? A. 
The first time I ever saw him. 

Q,. Somebody paid $40 interest in Hovember? A. Yes, sir. 

Q. You do not know who paid that interest? A. Ho. 

Q. And then after you had had your conversation with Mr. Cox, 
Mr. Cox made the payment. Is that the situation? A. Yes, j 
sir. * ] 

112 Q. And you do not know whether Mr. Cox made that $40 j 
payment in Hovember, or not? A. Ho, I do not know. 

Q, Did he say anything at the time that you saw him, (I believe j 
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you say you saw him about April, 1907), about having paid any¬ 
thing? A. No. 

J. CLARENCE PRICE. 

Subscribed and sworn to before me this 21st. day of April, 1908. 

MILTON STRASBURGER, Examiner . 

Francis M. Cox, a witness heretofore sworn in this cause, was 
, recalled, for further 

— Examination 

By Mr. Jeffords: 

. Q. Colonel, when you saw this property advertised, you paid inter¬ 
est and dues and part commission and expenses of advertising, did 
you? A. Yes, sir. 

Q. I understood you to say so? A. Yes, sir. 

Q. What does that amount to? A. The dues and interest I paid 
Mr. Price $120, and Mr. Lester the trustee I paid $60—sixty odd 
dollars, I do not remember exactly. My check book will show. 

113 Q.. I hand you this paper and ask you if you can tell 
from that, from an examination of it, what the whole amount 

was? A. $196.50. $150 to Mr. Price, and $46.50 to Mr. Lester as 

trustee. 

Q. And that makes $196.50? A. Yes, sir, altogether. $120 for 
Mr. Price, and $76.50 to Mr. Lester. 

Q. You have testified before in this case, Colonel, have you? A. 
Yes, sir. 

, Q.. Do you remember stating that you directed the title company 

to deliver the certificate of title to Martin Bros.? A. Yes,, sir. 

Q. Why did you do that, if you can recollect? A. In order that 
we might have it before us when the settlement was made, and in 
order that Martin Bros, might hand the certificate to the holder of 
the deferred note of $500.00, as is customary in those cases. 

Q.. When you had concluded to settle without the certificate of 
title, why did you direct the Martin Bros, to receive the certificate 
when it was, concluded and rely on the warranty deed alone? 

Mr. Hall am: I object to the last part of that question, as calling 
for a statement he has not made, and as calling for a legal opinion. 

The Witness : In order that he might hand it over to Mr. Bab- 
son, the holder of the note. 

114 Q. Did you give the Martin Bros, any instructions of any 
kind at any time to act as agent or in a. representative capac¬ 
ity in any respect or matter whatever? 

Mr. Hallam : I object to that question as calling for a conclusion * 
of law. The present question cannot be answered except from the 
facts testified to. 

The Witness: I did not. I.never said anything to Martin Bros, 
that I would not have said to Mrs. Babson had she been personally 
present; treated them at all times as her agents and as acting for her. 
On the day of the final settlement—the day I paid the money—all 
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that I gave in the way of instructions was to read them a receipt 
which I had drawn up in pencil before leaving home and which they 
had typewritten and signed, and delivered back to me, and which 
I have heretofore filed in this case as the receipt given to me on that 
occasion. 

Q. And was it filed as part of your testimony? A. Yes, sir. 

Q. Is this the receipt (showing the witness the receipt heretofore 
offered in evidence and marked F. M. Cox No. 3) ? A. Yes, sir. I 
also took the precaution to write in the check that it was for the pur¬ 
chase money of the property. 

Q. And that check has been offered in evidence also in your testi¬ 
mony heretofore? A. Yes, sir. 

Q. When did you first learn that there was a trust of $2,000 on 
this property? A. The 13th of April, 1906, about. I saw 

115 it advertised in the Star for sale by Lester and Colbert. 

Q. What information did you have from Mr. Babson; if 
any, at any time, about the existence of this trust, or the payment of 
it? A. Never a word at any time. 

Q. When and what opportunity did he have to advise you if he 
had chosen to do so? 

Mr. Halbam : I object to that question, as calling for an opinion 
of the witness. I do not think Mr. Jeffords will insist on it. 

The Witness: Mr. Babson was living with his mother in the 
house No. 130 Eleventh street, southeast, immediately adjoining the 
property I bought, and during the months of October, November, 
and December, 1906, and January 1907, I was advertising the prop¬ 
erty for rent, and the key was left at the residence of Mrs. Babson. 
During that time I left with Mrs. Babson (the wife of the defendant 
John W. Babson) a number of my cards showing my address and 
telephone address. My address was also published in the telephone 
directory and in the city directory during all of that time, and I had 
a private telephone in my residence the whole time from the day of 
the purchase of the property up to the present time. 

Q.. Who owned, if you know, this property next door, where they 
were living? A. Mrs. Eliza A. Babson. 

Q. Did you have any personal knowledge about the title of this 
Babson property which had any effect upon you at the time 

116 of this purchase. If so, what was it? A. Well, sir, I have 
known that Mr. John W. Babson, Senior, purchased this 

house many years ago, and that he occupied it as his residence for a 
great manv years prior to his death, which occurred two or three 
months before I made the purchase, and I knew him personally 
slightly, and knew that he held a high-salaried office under the 
Government and was a prosperous as well as a methodical and care¬ 
ful man, and I therefore did not suspect that there was any encum¬ 
brance on the property. 

Mr. Hallam : We object to all of this as entirely immaterial. 
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Cross-examination. 

By Mr. Hallam: 

Q. When you say that you had no idea that there was the exis¬ 
tence of a deed of trust until you got the notice of the arrears, don’t 
you mean that you had the idea that that trust had all been paid 
off? A. No. I mean exactly what I say. I did not know the trust 
was on the property until I saw it advertised for sale. 

Q. Well, are you referring to a particular trust? You did know 
the fact that there was a trust on the property? A. I knew that I 
put a trust on for five hundred dollars. 

Q. I think you have already testified to the fact that you did know 
that there was a trust on the property but you supposed it was 

117 to be cleared off? A. No, I have not testified to that. I testi; 
fied that Mr. Evans told me on one occasion during the nego¬ 
tiations for the property that Mr. Babson had gone to clear up a 
balance of a building association loan on the property. 

Q. That is exactly what I am getting to, Mr. Cox. Mr. Babson 
told you and you were informed that there was a trust in existence 
on that property, and Mr. Babson had told you that he was to have 
it cleared off. You did know that fact? You did not know what 
the amount of the trust was but you did actually know there was a 
trust to some building association ? A. I was informed that he went 
to have one taken off in order that he might convey the property to 
me, as he contracted to do, free and unencumbered. 

Q. You got information from Mr. Babson that there was a trust 
on there, and Mr. ±>abson said he was going to take it off? A. No. 

Mr. Jeffords: I am going to object to the question because it does 
not fix any time. Mr. Cox has testified that when he started to buy 
the property, he was told there was a trust on it and it would be paid 
and the property would be clear and the property so delivered to him. 
I object to asking him about a. trust unless the time is fixed. 

Q. I am talking about the time before he closed the trade. You 
were advised of the fact that there was a trust, but Mr. Babson or 
somebody else informed you that that trust would be all taken care 
of in the deal. You did understand that there was a building 
association trust? 

118 Mr. Jeffords: I object to that because that is not the 
testimony of the witness. “Taken care of in the deal” is 

language that has not been used in the testimony in this case from 
beginning to end; and does not mean anything. 

The Witness : I received no such information. 

I Q. Why did you when you turned the check over to Martin 
( Brothers direct them to see that the property was entirely clear? A. I 
I said that I did not do that. I did not charge Martin Bros, with 
[ doing anything in relation to clearing the property. I stated in the 
j receipt which they gave me that the certificate of title would show 
[ title in me ; that was in order that the Title Company might pass' 

[ upon the deed which was delivered to me. 

Q, However, you did leave direction with Martin Bros, not to 

8—1954a 
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turn the check over until you got the certificate showing that the 
title was clear? A. Nothing of the kind. As I have stated, the only 
directions I left with Martin Bros, was to get the receipt which is in 
evidence, which they signed and handed back to me. There were no 
further instructions about it. 

Q. Whom did you see when you went down to Martin Brothers? 
A. Mr. Evans and Thomas R. Martin. 

Q. And you turned the check over to the Martin Bros.? A. 
Turned it over to Thomas R. Martin. 

Q. What did you say when you turned over the check? A. I 
handed them the receipt about which I have already testified. 

119 Q. I am asking you what you said at that time? A. I 

told them I wanted them to sign that receipt. { 

Q. What receipt? A. The receipt which I handed them and 
which they did sign, and wnich I have exhibited in my evidence. 

Q. And that is all you said to them? A. That is all I said to 
them. 

Q. Didn’t you say a word to Mr. Martin or anybody about the 
title and about there being an assurance that this trust was all taken 
off? A. No. 

Q. You had heard though, before that that there was a trust? A. 
I have answered that. 

Q. I am asking you that question right now. You had heard that 
there was a building association trust? A. Which had been re¬ 
leased. 

Q. No, wait one moment. That is what I am coming to. I think 
you said that it would be released? A. Had been. He had gone to 
dear it up; had it released in order that he might- 

Q. What occasion, Mr. Cox, would there have been to say that 
there was a trust on there if it had been released? 

Mr. Jeffords: I object to speculating on what occasion there 
would have been to say something. 

The Witness: I will answer that question. The occasion was that 
Mr. Evans stated to me, explaining the delay, that Mr. Bab- 

120 son had gone to clear up this matter before he could sign the 
contract to convey the property clear of encumbrance. 

Q.. He did not tell you, though, that the trust had actually been 
released? He did not say that that had been done? A. He told me 
afterwards that it was all right, and he signed the contract to convey 
free of encumbrance. 

Q. You are speaking about a conversation with Mr. Evans? A; 
Yes, sir. 

Q. Mr. Evans told you that there was a building association trust 
but that Mr. Babson was going up there to settle it. A. Had gone. 

Q. Had gone for the purpose of settling it? A. Yes, sir. 

Q. He did not say to you that it had been settled, did he? A. 
Not then. 

Q. When did he say to you that it had been settled? A. I am 
not sure, but I think on the day that he gave me the contract signed. 
I asked him did he clear that matter up and he said “Yes; it was all 
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right.” He signed the contract to convey the property free of en¬ 
cumbrance. 

Q. Now then, why did you tell Mr. Martin and Mr. Evans, or 
anybody who was there in the office, that you wanted them to get a 
certificate from the Title Company showing title good in you subject 
to certain trust? A. I told the Title Company I wanted the certi¬ 
ficate to certify the title in me. My object in doing that was 

121 in order that they might pass on the deed which was given 
to me, as is my custom always to have the title certified in 

me. 

Q. Now, do I understand Mr. Cox that you relied on a statement, 
without being advised of the fact that there was a building associa¬ 
tion trust, that- vou relied on the statement of Martin Bros, that that 
thing had been all straightened up. Is that the truth or not? A. 
I never received any such statement from them.' 

Q. You have just stated in the last few minutes that they told you 
there was that situation, and that Mr. Babson had gone up to settle 
it. A. Mr. Evans told me that; yes. 

Q. That is, I am speaking of the firm of Martin Bros., whether 
it was Evans or Martin Bros. They told you, though, that there 
was a trust on that property and that Mr. Babson was going up 
there and was going to take it up; and then, as I understand you, 
you claim now that when you turned over the check, they told you 
that that had been done. Did they tell you that? A. Mr. Evans 
when he gave me the contract, signed and approved by Mrs. Bab¬ 
son through her son, agreeing to convey the property to me free of 
encumbrance, stated that the matter had been fixed; had been re* 
leased. 

Q. Wait a minute. Let us see exactly what he said. Did he say 
it had been paid? A. I do not recollect exactly what he said. He 
said it was all right, I think. 

122 Q. It is extremely important. What did he say to you? 
A. I think he said it was all right. 

Q. Pie simply said it was all right? A. Yes, sir. 

Q. Well now, didn’t you, when you went and delivered this 
check to the Martin Bros.—I think I have asked it once or twice 
but I want to refresh your memory again—didn’t you tell them 
when you delivered it, that you wanted them to be sure everything 
was all clear, and that before they paid the money over to the Bab- 
sons that they must be assured and must get a certain certificate of 
title? A. I, have testified repeatedly that I did not do anything of 
the kind. 

Q. There is a contrariety of testimony on this point. You are 
quire sure when, you delivered that check you did not look for any¬ 
thing in the world except the getting of the deed? A. I have stated 
in my previous testimony that I had information, through Mr. 
Evans and directly from the Title Company, that they had found 
the title to jthis property to be good in Mrs. Eliza A. Babson, and be¬ 
fore paying the money Martin Bros, handed ta. me a deed in fee 
of the property with clause of special warranty, which I knew cov¬ 
ered a warranty against any encumbrance which Mrs. Babson had 
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pat upon the property during the few months that had intervened 
since the death of her husband, and with the knowledge of that and 
relying upon that, I paid the money, but I gave no particular 
12S instructions to Martin Bros, at all except to have them sign 
the receipt which I had previously drawn up and which they 
had typewritten and did sign. 

Q. Then Mr. Evans is entirely mistaken when he says that wfien 
you gave that check you gave directions to the Martin Bros, to see 
that you got the certificate of title showing the title good in you sub¬ 
ject to your own particular trust of five hundred dollars? A: That 
is stated in the receipt they signed and gave to me. 

Q. Mr. Cox, you misunderstand me again. What I mean is that 
Mr. Evans when he testified that you delivered that check under that 
condition, was entirely wrong. You never delivered it under that 
condition. Is that right? A. I say that the receipt which I had 
drawn up in my own handwriting and which I required Martin 
Bros. to sign before I delivered them the check does state that the 
title is to be good in me, and my object in having that proviso was 
that the Title Company should pass upon Mrs. Babson’s deed to me. 
I had so instructed the Title Co. myself personally, that they must 
pass upon the deed given to me and certify the title good in me. In 
drawing up the receipt for Martin Brothers (which was all the in¬ 
structions I gave them) I reiterated that statement that the title wag 
to be good in me, Francis M. Cox. 

Q. And you authorized or ratified the action of the Martin Bros, 
in asking for a certificate of title? A. Sir? 

Q. You went down to ask for a certificate of title and you found 
that the Martin Bros, had already asked for it? A. 
124 Yes. 

Q ; And then you turned the money over to them with the 
understanding that the certificate of title was to show certain condi¬ 
tion of affairs? Is not that true? A. Yes. 

Redirect examination. 

By Mr. Jeffords: 

Q. What do you mean by that last answer, Colonel? A. I have 
just said that the receipt which they signed showed the title must 
be good in me. That is a certain condition of affairs, is it not? 

* 

By Mr. Hallam : 

Q. When did you receive the deed? A. On the 9th of August. 

Q. Well, there was some trouble about the certificate or acknowl¬ 
edgment or something of that kind, was there not? A. The certifi¬ 
cate of the Clerk of the Court not being on it, I sent it to Mr 
Goughian. 

Q* Then you took the deed and had that correction made? A 

Yes. 

Q. And then put it on record a little bit later? A. Yes, sir. 

Q. When did you get it back; the exact date you got it back? A. 
I got it out of the Record Office. I do not remember the exact 
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125 Q. What I mean is after it was sent for certification. A. 
It was recorded. 

• Q. Didn’t you get it back from Mr. Babson? A. I received the 
deed from Martin Bros, on the 9th of August. 

Q. Then what became of it afterwards? A. I sent it to Mr. 

Goughian to have him determine whether or not- 

Q. When did you get the physical position of it after that? A. 
I did not get it any more until after I got it out of the Record office. 
Q. AVhy not? A. Mr. Coughlan put it on record. 

Q. When did you get it back? Was it some considerable time? 
A. About the month of April, probably, or March. I do not re¬ 
member when. 

Q. Some months afterwards? 

Mr. Jeffords: After this suit was begun? 

The Witness: Probably about the time this suit was begun. 

!; Q. So you left the acceptance of the deed with the Title Company? 
j Was that the situation? A. I received the deed and sent it to Mr. 

I Coughlan to have it corrected. 

Q. When did you receive it? 

Mr. Jeffords: He has said over and over again that he 

126 received the deed from the Martin Bros, when he paid them 
the money. 

Mr. Hallam : What I mean is the corrected deed? 

Mr. Jeffords: He has stated that over and over again. 

The Witness: The deed never was corrected. 

Q. The certificate, I mean, corrected. After the deed from Mrs. 
Babson was found to be defective in the matter of the certificate, you 
turned it over to Mr. Coughlin, when did you get the physical pos¬ 
session of the deed? A. When I got it out of the Record Office some 
months afterwards t 

Q. When did you get the receipt for the deed? A. I do not recol¬ 
lect exactly when. 

Q. Prom whom did you get the physical possession of it? A. 
From the Record Office. 

Q. By the production of a receipt? A. Yes, sir; I presume I had 
a receipt. 

Q. Are you quite sure, Mr. Cox, that you did not get that deed 
back after the additional certificate had been put on, through Mr. 
Babson? Was it not sent through Mr. Babson? A. I know noth¬ 
ing about it. I never saw Mr. Babson after the first day I dropped 
in with Mr. Evans. 

Q. You do not remember just exactly how you got that deed 
back? A. That deed never came into my possession after I sent it 
to Mr. Coughlin, until I got it out of the Record Office. 

127 Q. And for what purpose did you send it to Mr. Coughlin? 
A. In order that he might, if he thought it necessary, Rave 

the certificate of the clerk of the official capacity of the Justice before 
whom the acknowledgment was taken. 
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Q. And with the understanding that your money was not to be 
paid until that had been done? A. Oh, I paid my money. 

Q. I understand that part of it, but you paid it with the under¬ 
standing that there was to be a certain condition of affairs- A. 

With whom? 

Q. With the Martin Bros. You made the check payable to Mar¬ 
tin Brothers? A. As the agents of Mrs. Babson, of course. Mrs. 
Babson was in the State of Maine. 

Q. That is a legal question. But you made the check payable to 
Martin Brothers? A. Certainly. I could not make it payable to 
Mrs. Babson. She was in the State of Maine. 

Q. But with the understanding that the money was not to be paid 

over by them until- A. Oh, no. No understanding of the 

kind. Nothing of the kind. 

Q. I)o you mean to say, Mr. Cox, that you paid that over to them, 
and the money was to be paid before you got a deed that was 

128 good? A. I paid the money when the deed was delivered 
to me. There was nothing more for Mrs. Babson to do with 

the deed, it being perfect and complete. The only question was 
whether or not it required the certificate of the Clerk of Hancock 
Countv Court to the official capacitv of the Justice before whom the 
acknowledgment was made. Martin Bros, insisted that was not 
necessary under the rulings here, but I sent the deed to Mr. Coughlin 
with the instructions that if it was necessary, to have it done, because 
he must pass on the sufficiency of that deed and certify the title in 
me. 

Q. When you gave that check to Martin Bros, and got this deed, 
it was not a final closing of the affair, was it? A. Oh, yes. 

Q. "Whom did you return the deed to? A. I sent it to Mr. 
Coughlin, as I have testified a dozen times. 

Q. But, as I understand you, Mr. Cox, you accepted that deed and 
turned over the money absolutely to these people and accepted that 
deed? A. I did. 

Q. And then, when you looked at it, you found the absence of the 
certificate. Who was it that raised the question.' A. I. 

Q. You thought that the deed was not satisfactory? A. I thought 
there ought to be a certificate. 

Q. And vet, notwithstanding all of that, you turned over. the 
money absolutely to Mrs. Babson and accepted this deed? A, 

129 Yes, sir. 

Q. Well, then, you simply referred to back to Mr. Cough¬ 
lin for what purpose; for an opinion? What I mean is, after the 
transaction was closed, then it occurred to you as an attorney that 
this deed was not sufficient, and you sent it back to the Columbia 
Title Company? A. Yes, sir. 

Q. For an opinion on that subject? A. With the instructions 
that if necessary, to send it on to the Clerk and have the certificate 

put on. 

Q. And all that time you were satisfied that your money was gone. 
The money was not to be held until after you received the deed. Is 
that your understanding—that the money had passed from your 
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hands forever, and you simply began to he a little hit dissatisfied as 
to the form of the certificate to the deed? 

Mr Jeffords: There is no testimony here that there was any dis¬ 
satisfaction on account of the form of the certificate to the deed. 

Q. As I understand it, Mr. Cox, your deal was supposed to be 
closed, and Mrs. Babson had gotten the money when you received 
that deed? A. Yes, sir. 

1 Q. And there was nothing in the world for Martin Bros, to do but 
turn the money over to Mrs. Babson? A. I consider I paid it to 
Mrs. Babson when I paid it to Martin Brothers. 

Q. And there was no hitch or hold back at all in the check 
> 130 that you gave them? A. None whatever. The deed was per¬ 

fect so far as Mrs. Babson was concerned. 

Q. And did you receive the deed at the same time you delivered 
, the check? A: I did. Before I delivered the check. On the same 
day. 

Q.. And without waiting for an examination of the title you took 
! it? A. Yes, sir. I have stated that a number of times. 

FRANCIS M. COX. 

Subscribed and sworn to before me this 21st day of April, 1908. 

MILTON STRASBURGER, 

Examiner-in-0 hancery. 


131 Exhibit No. 1. 

Filed Jul- 31, 1908. 

v 

Martin Brothers, Real Estate, Loans and Insurance, 1925-1927 
Pennsylvania Avenue Northwest, Washington, D. C. 

$100.00. Washington, D. C., July 31, 1906. 

Received of Mr. Francis M. Cox a deposit of One Hundred Dollars, 
as part of the purchase price of Sub. lot 36 in square 989 with the 
improvements thereon, known as 108-llth Street, Southeast, in the 
City of Washington, District of Columbia, this day sold to said 
Francis M. Cox upon the following' terms, viz: 

Price of property, $3750. 

($ ), of which sum 

($3250. ) is to be paid in cash, and the balance of $500.00 

represented by promissory note of the purchaser, bearing interest at 
5% per centum per annum, payable five years from date is to be se¬ 
cured by deed of trust on said property. The purchaser agrees to 
make* full settlement in accordance with the terms of sale within 
fifteen days from the date hereof, or the deposit will be forfeited at 
the option of the vendor, it being understood and agreed, however, 
that the forfeiture of deposit does not relieve the purchaser from 
complying with the terms of this contract. 
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Property is sold free of incumbrance. 

132 Title to be good of record or deposit to be refunded. 

Interest on deeds of trust, insurance, and taxes to be ad¬ 
justed to date of transfer. 

Examination of title and conveyancing to be at cost of purchaser, 
and neither seller nor his agents assume any responsibility for cost 
of sale should title prove defective. 

This contract is made subject to the approval of the owner. 

MARTIN BROS., Agents, 

Per G. W. EVANS. 

Accepted by 

FRANCIS M. CON, Purchaser . 

Approved by 

ELIZA A. BABSON, Owner , 

By J. W. BABSON, Atfy. 

133 Exhibit No. 2. 

Filed Jul- 31, 1908. 

This deed, Made this Fourth day of August in the year one thou¬ 
sand nine hundred and Six by and between Eliza A. Babson, widow, 
of the District of Columbia, sole devisee under the will of the late 
John W. Babson, party of the first part, and Francis M. Cox of the 
same place, party of the second part-: 

Witnesseth, That- in consideration of Ten Dollars, the party of the 
first part does grant unto the partv of the second part, in fee simple, 
all that piece or parcel of land in the City of Washington, District 
of Columbia, described as follows, to wit: Lot numbered Thirty-six 
(36) in Flannagan’s subdivision of Square numbered Nine hundred 
eighty-nine (989) as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Book W. F. at folio 146, together with 
the improvements, rights, privileges, and appurtenances to the same 
belonging. 

And the said party of the first part covenants that she will warrant 
specially the property hereby conveyed: and that she will execute 
such further assurances of said land as may be requisite. 

Witness her hand and seal the day and year hereinbefore written. 

ELIZA A. BABSON. [seat.] 
-. [seal.] 

In presence of— 

HENRY W. SARGENT. 

134 District of Columbia, To wit: 

I, Henry W. Sargent a Notary Public in and for the County of 
Hancock, State of Maine, do hereby certify that Eliza A. Babson, 
widow, party to a certain Deed bearing date on the 4th day of Au¬ 
gust, 1906, and hereto annexed, personally appeared before me in 
said County and State, the said Eliza A. Babson being personally 
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well known to me as the person who executed the said Deed, and.ac¬ 
knowledge- the same to he her act and deed. 

Given under my hand and seal this 4 day of August 1906. 

HENRY W. SARGENT, [seal.] 
Justice of the Peace. 


State of Maine, Hancock, ss: 

I, John F. Knowlton, Clerk of the Supreme Judicial Court, in the 
County of Hancock and State of Maine, the same being a Court of 
Record and having a seal, do hereby certify that Henry W. Sargent 
Esquire, whose name is subscribed to the certificate of the proof or 
acknowledgment of the annexed instrument in writing, was, at the 
time of taking such proof and acknowledgment, a resident of the 
County of Hancock and State of Maine and was a Justice of the 
Peace in and for said County, duly commissioned and sworn and 
authorized by the laws of said State to take the acknowledg¬ 
ed ments and proofs of deeds or conveyances for land, tene-. 

ments or heriditaments in said State of Maine, and to ad¬ 
minister oaths. And further that I am well acquainted with the 
handwriting of such Justice of the Peace, and verily believe that the 
signature to said certificate of proof or acknowledgement is genuine. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court, for said State, this 4th day of August A. D. 
1906. 

[seal.] JOHN F. KNOWLTON, Clerk. 

(Endorsed.) 

Received for Record, Office Recorder of Deeds, D. C., Aug. 21, 
2.09 P. M., 1906. Deed. Eliza A. Babson to Francis M. Cox. 

Received for Record on the 21 day of Aug. A. D. 1906 at 2.09 
o’clock P. M., and recorded in Liber No. 3016 at folio 370 et seq. 
one of the Land Records for the District of Columbia, and examined 
by 

JNO C. DANCY, Recorder. 


136 Exhibit No. 3. 

Filed Jul- 31, 1908. 

Received of Francis M. Cox his check on the National Bank of 
Washington, for Three thousand, One hundred Ninety-five 77/100 
Dollars in full payment of balance of purchase money of Lot 36, 
Square 989, in accordance with contract of purchase entered into 
between said Cox and the undersigned, on July 31, 1906, this to in¬ 
clude cost of Certificate of Title of said property as good in said Cox, 
by the Columbia Title Insurance Company of Washington, D. C. 

($3195.77) 

MARTIN BROS. 


9—1954a 
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137 Exhibit No. 4. 

Filed Jul- 31, 1908. 

No. 1264. 

Washington, D. C., Aug 1 1906. 

The National Bank of Washington of Washington, D. C. 

Pay to the order of Martin Brothers One hundred Dollars, 

$ 100 # 

F. M. COX. 

[Stamped across face:] Paid. 

(Endorsed.) 

For deposit to account of Martin Bros. 

American National Bank 
All Previous 

Aug 2 1906 

Endorsements Guaranteed 
of Washington, D. C. 

138 Exhibit No. 5. 

Filed Jul- 31, 1908. 

No. 1268. 

Washington, D. C., Aug 9 1906. 

The National Bank of Washington of Washington, D. C. 

Pay to the order of Martin Brothers Thirty one hundred ninety-five 
77/100 Dollars, Balance of purchase price of lot 36 Sq. 989. 

$3195 77/100 

F. M. COX. 

[Stamped across face:] Paid. 

(Endorsed.) 

For deposit to account of Martin Bros. 

American National Bank 
All Previous 

Aug 11 1906 

Endorsements Guaranteed 

of Washington, D. C, . . _ 
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139 Exhibit No. 6. 

Filed Jul- 31, 1908. 

Loans, Rents, Insurance, Sales. 

Martin Brothers, Real Estate and Insurance Brokers, Offices, 1925 

and 1927 Pennsylvania Avenue N. W. 

t/ 

Washington, D. C., August 9th, 1906. 

In Account with Francis M. Cox. 

Purchase of Sub Lot 36, Sq. 989, being Premises #101 lltli St. S. E. 


Price of Property. 3750.00 

Insurance 3 yrs. from June 6, ’06, $2,000. 7.55 

Tax Certificate. .50 

Water rent from Aug. 9, ’06, to July 1, ’07....,,.. 6.29 

Preparing deed and deed of trust . 5.00 

Notary fee. .50 

Recording trust. 2.25 

Recording deed. 1.25 

Title Examination. 26.50 

By taxes from July 1 to Aug. 9, ’06. 4.07 

Deposit. 100.00 

Deed of trust. 500.00 

Balance due Martin Bros. 3195.77 


3799.84 3799.84 


140 Exhibit No. —. 

Filed Jul- 31, 1908. 

* 

Martin Brothers. Established 1880. 

% 

Real Estate and Insurance, 1925-27 Pennsylvania Avenue, 

Washington, D. C. 

August 21, 1906. 

Mr. F. M. Cox, 1642 Newton St., City. 

My Dear Mr. Cox: We closed your case for you yesterday and 
we will deliver to you on Monday the Certificate as it takes from 
two to three days to get this from the Title Company, showing the 
title good in you, subject to one trust of $500. 

After you have seen this paper I will furnish you with a certified 
copy and then you return the Certificate to me Monday. It is my 
purpose on Monday to buy the $500 note from Mr. Babson and 
hold the same so that you will have this before you and when the 
interest period arrives you can mail all interest checks to us. 
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Hoping that we may do more business with you in the future, we 
remain, 

Very truly yours, 

y MARTIN BROS. 

TRM/C 


141 Testimony on Behalf of Defendant John W. Babson. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox 
vs. 

John W. Babson et al. 

0 

Washington, D. C., March 31, 1908—2 o’clock p. m. 

The parties met pursuant to agreement at the office of Messrs. 
Hallam & Ilallam, No. 464 La. Ave. N. W. 

Present: 

Mr. T. L. Jeffords, on behalf of the complainant. 

Mr. O. B. Hallam, on behalf of the defendant John W. Babson. 
The complainant, Francis M. Cox. 

The defendant John W. Babson. 

The Examiner. 

John W. Babson, the defendant, having been first duly sworn, 
was examined and testified as follows: 

By Mr. Hallam: 

Q. State your name, residence, occupation and age. A. John W. 
Babson, age 32; clerk at Norris-Peters Company. 

142 Q. When did you first become acquainted with Mr. Cox, 
the complainant in this case? A. The latter part of July, 

1906. 

Q. Where did you meet him. A. In my office. 

Q. When did you first become acquainted with Mr. George W. 
Evans? A. A few weeks prior to that. 

Q. State in your own way, Mr. Babson, the entire transaction 
from the beginning of your acquaintance with Mr. Evans to the 
consummation of the deal in relation to lot 36? A. Mr. Evans 
came into my office- 

Mr. Jeffords: We object to any dealings with Mr. Evans. This 
suit involves the dealings with Mr. Cox. 

The Witness: Some time in the month of July, and stated that 
he understood that I was in the market to buy some property, and, I 
told him that I had not decided to buy property exactly but I was 
looking at different places. I went with Mr. Evans and examined 
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a number of pieces of property and finally told him that I did not 
care to go any more as I had two pieces of property on the Hill 
which I contemplated selling and that I expected to dispose of those 
before I bought property. The next time I saw Mr. Evans he^came 
to my office and asked me just what the property was and how much 
I wanted for it. I stated the price to him. He says, “I think I 
have a man who will buy it. I said I would like very much to dis¬ 
pose of it, sir. He came back to me some little time afterwards and 
brought with him Mr. Cox. He stated that they had been 

143 up to the house and looked over the property and wanted to 
inquire something about the rental. I told them both at that 

time that the property was rented at twenty-five dollars a month. They 
asked if it was not worth more than twenty-five dollars a month. I 
said in my opinion if certain improvements were put upon the prop¬ 
erty it ought to bring more than what was being paid at that time. 
Mr. Evans came back to me the next day and said that he would 
offer $3,600.00 for the property, which offer I refused. I then told 
him that I would compromise the price and would accept $3,750.00, 
and he said he would see Mr. Cox, and that he could probably get 
him to pay that amount of money for it. The next time Mr. Evans 
came to my office he brought an agreement signed by Mr. Cox, agree¬ 
ing to take the property at $3,750.00, and depositing one hundred 
dollars thereon. Previous to this, however, when Mr. Evans asked 
me the price of the property, he asked me if the property was clear. 
I stated to him that the property was entirely clear up to the time 
of my mother, who had placed a building association loan of two 
thousand dollars on the property; that she was not in a position to 
pay off this trust at that time and that it would have to be paid 
from the purchase money. The property was to be sold for cash 
and two thousand dollars of that money would be applied to the 
building association to cancel this trust. 

When Mr. Evans brought the agreement, I stated to him that my 
mother at that time was in the State of Maine and it would be 
necessary to send the deed on to her for execution. He brought me 
the deed, which I forwarded to my mother. It was signed by her, 
also a Justice of the Peace, and returned here. As soon as 

144 I received the deed back I telephoned to Mr. Evans that I 
had the deed and asked him to come down Jo the office, i 

showed him the deed and asked him if that deed was satisfactory; 
that I did not know whether it would require a certificate or not. 
He said I will take the deed and find out for you. He came back 
to me with the deed and reported that the certificate of the Clerk 
of the Court would be necessary before the deed was valid. I then 
sent the deed away to the Clerk of the Court and had the certificate 
attached thereto. It was returned to me and I telephoned Martin 
Bros, that I was ready to close the deal immediately. Mr. Martin 
made an appointment with me in his office for that afternoon. I 
went up to Martin Bros’, office, was met by Mr. Evans in the outer 
office, who conducted me into Mr. Thomas B. Martin’s private office. 

I delivered the deed to Mr. Martin, received from him a check for 
$1,141.87, together with a deed of trust for five hundred dollars, 
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and asked Mr. Martin at that time about paying off the building 
association; that it was to be paid from the purchase money. 

Mr, Martin stated, “I have the two thousand dollars to pay off 
the building association which Mr. Cox left with instructions that 
I should attend to this matter and have it paid myself, as he was 
going out of the city and would not be here and fix it up himself.’ 7 
As I came out of the office I met Mr. Evans in the outer office. 
He asked me if everything was all right. I told him as far as I 
knew everything was. I asked him about the building associ- 

145 ation money which it was understood would have to be paid 
from the purchase money. He said “Oh, yes, Mr. Martin 

will attend to that, because I was in the room when Mr. Cox told 
him to attend to this matter personally himself and to have the 
papers here in his office on Mr. Cox’s return.” This, so far as I was 
concerned, completed the deal. 

In September, 1908, I was told that the building association dues 
for the month had not been paid. I immediately saw Mr. Evans, as 
I did not know that Mr. Cox had returned to the city, and informed 
him of this fact. He said, “I will see Mr. Martin immediately about 
this matter, because I think it is all paid and there must be some 
mistake of the Association. I heard or learned nothing further re¬ 
garding the matter until my attention was called to the advertise¬ 
ment in the paper in the month of April, 1907, that the property 
was to be sold at auction. Mr. Cox called at my office about that 
time and asked me regarding this matter. I told him that I knew 
nothing further regarding the matter; I had taken no further re¬ 
sponsibility upon myself after learning from Mr. Martin that he had 
given explicit instructions to him to attend to it. 

Q. Mr, Cox states in his deposition that when you and he and 
Evans got together, that you stated that these tenants had gone in at 
twenty-five dollars a month and there was an understanding that 
when certain repairs were made the rent was to be increased to thirty 
dollars. Did you have any such conversation as that, or, if not, state 
what the conversation was in relation to that matter. A. X 

146 did not state to Mr. Cox, as I had no understanding at all with 
the tenants. I told Mr. Cox that there were certain improve¬ 
ments needed on the property, and if said improvements were made 
the property would no doubt be worth thirty dollars a month. 

Q. You will please look at the paper I now show you, marked 
“Exhibit, Francis M. Cox, No. 1, and say whether that is the papei: 
that you signed relating to this transaction? A. It is. 

Q. State how you happened to sign it. A. Mr. Evans brought 
this paper to me, stating that Mr. Cox had agreed to take the prop¬ 
erty at $3,750.00, that he had signed an agreement to that effect and 
deposited one hundred dollars, and asked me to sign this agreement 
approving the sale, which I did on behalf of my Mother. 

Q. Had at that time Mr. Cox signed it? A. He had. 

Q. I ask you now to look at the deed from your mother to Mr. 
Cox (marked Exhibit Francis M. Cox, No. 2) and say whether that 
is the deed to which you refer in your testimony? A. It is. 
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Q.. Niow please state a little m; re in detail exactly what happened 
after your receiving that deed and what you did about it. 

Mr. Jeffords: We object to that as not binding upon the com¬ 
plainant and not material to the issues. 

A. I called up Mr. Evans and told him that I had received 

147 the deed from mother, and asked him, to call at my office. 

He came down and I showed him the deed and asked him if 

that deed was satisfactory. He said that he was not sure of it himself 
but he would take the deed and find out. He took the deed away 
with him and the next day or day after brought it back to me stating 
that it was not acceptable until a certificate had been placed thereon 
by the' Clerk of the Court in the County in which the Justice of the 
Peace had signed it. I then returned the deed to have the certifi¬ 
cate attached. It was returned to me with the certificate. I then 
took the deed and went up to Martin Bros/ office and saw Mr. 
Martin personally delivering the deed to him and receiving the 
money, the note and also the statement from him that the money to 
pay the building association had been retained by him at Mr. Cox’s 
instructions. 

Q.. When you first saw the deed who presented it to you? A. Mr. 
Evans brought it to me. 

Q,. And what did you do with it then? A. Mailed it to my 
mother for signature. 

Q. Then you say that after you got it back you submitted it to 
Mr. Evans and it was returned to you again, and you say you re¬ 
turned the deed. What do you mean by that; to whom did you re¬ 
turn it? A. I mailed the deed back to the Justice of the Peace and 
asked him to have the certificate attached thereto. 

Q.. Can you give the date as to when this happened. You 

148 ' can look at the deed to refresh your memory. A. The deed 

is dated the 4th day of August, but it was not until after that 
date that the certificate was attached. 

Q.. When the deed was presented to you it was dated the 4th of 
August? A. Yes, sir. 

Q. Both of the certificates appear to have been executed on the 
same day, but, as a matter of fact, the acknowledgements and the 
subsequent certificate of the Clerk must have been really signed some 
days later. 

Mr. Jeffords: We object to modifying the record of the deed by 
parol testimony. 

The Witness: Yes sir. 

Mr. Jeffords: Or attempting to do so. 

Q. State whether or not on any of those occasions Mr. Evans said 
anything about whom he wanted to consult? A. He did not. 

Q,. How long after he took the deed back from you in the first 
instance.was it before he returned it to you for further certification? 
A. Either the next day or the day after. 

Q. Can you state with any degree of accuracy about how much 
time elapsed during the first presentation of the deed to you and the 
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final delivery to Mr. Evans, after the clerk’s certificate had been at¬ 
tached? 

Mr. Jeffords: I object to that question, if the word “delivery” is 
to be used in any technical or legal sense. * 

A. At least two weeks. The mail could not go up there 
140 and back again in less than a w r eek. 

Q. Where was your mother at that time ? A. In the State 

of Maine. 

Q, How long did it take in the ordinary course of mail to write 
a letter and get an answer? A. Never less than forty-eight hours, 
often times thirty-six. 

Q. Do you mean- A. That is the time in going. 

Q. I say to write a letter and get an answer. A. From five to six 
days, if answered immediately. 

Q. You have said, Mr. Babson, that you got a check for $1,141.87? 
A, Yes, sir. 

Q. Now was that in one check or two? A. In two checks. 

Q. And what was the occasion for making two checks? A. There 
was some small rebate on account of water taxes, for which a separate 
check was made. 

Q. Have you a bank book in your possession showing the deposit 
of that check? A. I have. 

Q. For the purpose of refreshing your memory, look at that bank 
book and say when you deposited the checks? 

Mr. Jeffords: Objected to as immaterial, irrelevant and incom¬ 
petent. 

150 A. Check was deposited on the 23rcl day of August. 

Q. How long had you had it before you deposited it? 

Mr. Jeffords: Same objection. 

A. That I cannot say. 

Q. Do you remember anything about it, whether you held it a 
few days? A. Probably held it two or three days. 

Q. The record of the deed shows that it was recorded on the 21st 
of August. Was that the date or about the date on w T hich you re¬ 
ceived the check? A. About that time. May have been a day 
sooner when I received the check. 

Q. From w T hom did you get the check? A. Thomas R. Martin. 

Q. What happened when you went up to see Mr. Martin about 
it? 

Mr. Jeffords: Objected to unless Mr. Cox was present, as irrele¬ 
vant, immaterial and incompetent. 

A. Mr. Evans met me as I went into the office and introduced me 
to Thomas R. Martin, who took me into his private office. He and 
I together. Mr. Martin turned over the checks, the deed Of trust, 
and made a statement that he had been instructed to retain the 
building association money and pay it himself; that Mr. Cox was out 
of town and not there to attend to it personally. 
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Q.. Did or did not at tliat time Mr. Martin make out and deliver 
to you any statement ? A. He did. 

151 Q. Have you that statement in your possession? A. I 
have not been able to locate it. 

Q. What search have you made for it? A. Through the papers 
in my desk at the office and a number of papers at home. I won’t 
say I have not got it. On further search I may be able to locale it. 

Q. There was a statement, however presented to you that showed 
that this $1,141.87 was the amount that ought to tnmed over to you? 
A. There was. 

Mr. Jeffords: I object to that. The statement will show what 
it states on its face. 

Mr. Hallam: I understand that. If you can find it, Mr. Bab- 
son, you will present it later. As I understand, you have made a 
search for it and have not been able to find it up to date. 

Q. At all events, Mr. Babson, there was such showing as made ft 
appear to you that this $1,141.87 was the correct amount? 

Mr. Jeffords: Objected to as leading and incompetent, imma¬ 
terial and irrelevant. 

A. All that I was entitled to. 

Q. Did you ever see this statement that was made out, marked 
“Exhibit F. M. Cox No. 6,” or purporting to be an account of Mar¬ 
tin Bros, with Francis M. Cox? A. Only when I saw it at the time 
Mr. Cox was giving testimony in his trial. 

Q. That is the first time you ever saw a statement of that 

152 kind? A. It was. 

Q. Now, Mr. Babson, you will state what happened in rela¬ 
tion to the five hundred note that you received from Mr. Cox? A. 
I held the note in my possession- 

Mr. Jeffords: 1 want to object to that. There is nothing in tffie 
evidence to show that he received any note from Mr. Cox. 

(The question was thereupon read to the witness.) 

A. I received the note from Mr. Martin, who v r as acting for Mr. 
Cox, and held it in my possession until the 28th day of January, 

. 1907, when I sold the note to Mr. Thomas R. Martin, as he had 
requested me previously if at any time 3 ! wished to dispose of the 
note, he would like to have an option on it; that he considered this 
a very good investment. 

‘Q. How much did you receive from Martin on account of the 
note? A. $512.50. 

Q. How was that $512.50 arrived at? A. It was made out in 
one check; $500.00 for the fat|3 of the note, .and $12.50 interest to 
date. 

Q. So that you transferred it over to Mr. Martin for the face of 
the note and accrued interest up to that date? A. Up to that time. 

Q, Have you any memorandum that refreshes your recollection 
on that point? A. The date that I made Hie deposit in the 

153 bank of that check, given here on my bank book. 

Q. What date was that? A. January 28,1907. 

10—1954a , 
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Q. Now when was the first time that yon heard that the building 
association loan had not been paid ? A. September,. 1906, I was 
informed that the dues for that month had not been paid. 

Q, By whom were you informed? A. Verbally through a friend 
of mine who is also an officer in the Company, not sent as an official 
notice. 

Q. What action did you take at that time? A. I immediately 
saw Mr. Evans, not knowing that Mr. Cox had returned to the city, 
and informed him of the fact that the building association loan had .j 
not been taken up. He said there must be some mistake about it, 
as he was quite sure that it had been attended to. He would see 
Mr. Martin that afternoon, and assured me that there would be noth¬ 
ing further for me to do in the matter. 

Q. There has been some testimony here showing that somebody 
paid forty dollars on account of that building association loan. 
What do you know about that? A. I did not pay it, and know 
nothing about who did pay it. 

Q. And did you know anything further about the building asso¬ 
ciation loan until you saw tlje advertisement, as you stated it? A. 1 
heard nothing further about it until my attention was called 

154 to the advertisement in the paper in April, 1907. 

Q. How was your attention called to it? Simply by read¬ 
ing the advertisement or did somebody call your attention to the 
advertisement? A. Somebody in our establishment mentioned the 
fact that they had read it in the previous night’s paper. 

Q. Did you or not take any action then—communicate with any¬ 
body on the subject? A. As the property had been advertised for 
sale it was out of my possession entirely. I did not feel that I was 
called upon or that it was necessary for me to take any steps in the 
matter, as previous to this I had been requested to return my build 7 
ing and loan association book to the Association, as another party 
had assumed the indebtedness. 

Q. What became of your mother’s building association book? 

A. It was returned to the building association. 

Q. State whether or not in April, 1907, or about that time, Mr. 
Cox called on you or had any conversation with you about this 
trust? A. Mr. Cox called on me a short time after my attention was 
called to this advertisement in the paper. He stated that the prop¬ 
erty was advertised for sale and wanted to know why the building 
association trust had not been paid. I told Mr. Cox as he had left 
explicit instructions with Mr. Martin to pay the indebtedness him¬ 
self, that I was in no way responsible for it and I could not get the 
money from Mr. Martin to pay for it at the time the settle- 

155 ment was made. 

Q. Mr. Cox testifies that you told him that you thought the 
trust had been paid off long ago, and that Martin Bros, insisted on 
retaining the money to pay it off with. Did you make any such 
statement as that? A. I told Mr. Cox that inasmuch as the money 
had been left with Martin Bros, with instructions for them to pay 
the matter off, that I had supposed they had paid it off. 
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Q. Did lie or not on that occasion ask you what had become of 
his note for the balance? A. I think he did. 

Q. Did you tell him that you had transferred it? A. I told him 
that I had sold it to Mr. Thomas R. Martin. 

Q. Did he ask you when? A. He did. 

Q. And did you say to him that- 

Mr. Jeffords: I object to questions of that kind. Ask him what 
was said', if anything. 

By Mr. Hallam: 

Q. State what was said. A. I told Mr. Cox that I had sold the 
note to Mr. Thomas R. Martin. He said “when”? I told him that 
I could not tell him the date, but as I had deposited the check the 
same day that I received the money, I referred to the bank book, 

( which showed that I deposited it on the 28th day of January, 1907. 

Mr. Hallam: We reserve the right, Mr. Jeffords, to pro- 

156 duce, to the witness for identification, if Mr. Babson can find 

| it, the statement of account that he says he received from 

I Martin Bros. 

I * 

1 Cross-examination. 

I _ 

j By Mr. Jeffords: 

Q. This lot that your mother sold to Mr. Cox was lot 36 in square 
989 in the city of Washington, District of Columbia? A. Yes, sir. 

Q. At that time did she own any other real estate in the District 
of Columbia? A. Owned the piece of property adjoining. 

Q. What is the number of that lot, if you recollect? A. Lot 35 
in square 989. 

Q. What change of ownership in regard to that lot has taken 
place since the date of that sale? A. None, except that my mother’s 
death left it to me. 

Q. And did your mother own any other real estate not in the 
District of Columbia? A. She owned a small piece of property in 
the State of Maine left to her by my father, unimproved. 

Mr. Hallam : I object to this testimony as immaterial and irrele¬ 
vant. 

Q. And of about what- value? A. I should say you could get 
from seventy-five to a hundred dollars. 

157 Q. Has any change of ownership taken place in regard 
to that real estate since the date of this sale? A. None, 

| except through my mother’s death it was left to me. 

Q. Do you know whether that is encumbered or unencumbered? 
A. Not encumbered to my knowledge. 

Q. How about this lot 35 in square 989, is that encumbered or 
unencumbered? A. Building loan trust on that. * 

Q- Has there been any change in the encumbrance on that since 
the date of this sale to Mr. Cox? A. There has not. 

Q. And that encumbrance is by the Perpetual Building Loan 
Association, is it? A. It is. 
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Q. Do you remember the amount? A. The present amount out¬ 
standing? 

Q. Yes. A. I do not know. 

Q. Do you remember the amount of the original loan? A. 
Thirty-two hundred dollars. 

Q, Now, when you speak of Mr. Evans, please tell us who Mr. 
Evans is; whom you mean by Mr. Evans? A. Mr. George W. 
Evans. 

Q. What was his business at the time of this transaction, if you 
know? A. When I first met Mr. Evans I did not know with 

158 whom he was connected, or if he was connected with a firm 
or acting independently. He came to me and stated he had 

some property for sale, from which I judged he was a real estate 
agent. 

Q. What, if anything, did you learn later about his relation to 
any real estate firm? A. I learned that he was connected in some 
capacity in the office of Martin Bros., real estate agents. 

Q. And when speaking of calling him up, I suppose you meant 
you called him over the telephone? A. Over the telephone. 

Q. Over what telephone? A. Over the telephone number which 
he had given me, written on his card. 

Q. Do you know whether that was the Martin Bros’, telephone? 
A. I think it was. 

Q. And the first time you saw any of the Martin Bros, was when 
one of them came to your place of business with this receipt or 
sale contract about which you have already testified? A. No, sir. 
The first time I ever saw either of the Martin Bros, was the time I 
delivered the deed and received the check. I had never seen either 
of the Martin Brothers previous to that time. 

Q. Where were you when you first saw this receipt or sale con¬ 
tract? A. In mv office. 

Q. And who brought it to you? A. Mr. Evans. 

159 Q. When you had received the deed to this lot that was 
sold to Mr. Cox and sent it on to your mother to be executed, 

it came back from jour mother to you? A. It did. 

Q. And then upon your learning that it needed a clerk’s certifi¬ 
cate, you sent it not to vour mother but to the Justice of the Peace? 
A. I did. 

Q. For the clerk’s certificate? A. Yes, sir. 

Q. And then when it came back, did you take it to Martin Bros.’ 
office or give it to Mr. Evans? A. I took it to Martin Bros.’ office. 

Q. And do you know the date that you took it there? A. About 
the 17th or 18th of August. 

Q. And on the date you took it there, with whom did you leave 
it? A. Thomas R. Martin. 

Q. Is he a member of the firm of Martin Brothers at the head 
of this receipt or real estate contract, if you know? A. I do not 
know. T suppose so. 

Q, Well, when you took the deed there, did you make a settle¬ 
ment and get anything from Martin Bros, on that day? A. I did. 
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Q. What did you get? A. I received from Mr. Martin 

160 two checks aggregating $1,141.87, a deed of trust of $500.00, 
and*a note for $500.00 and a statement of the account. Also 

a tax sheet showing no arrearages of any kind in taxes. 

Q. What did you do with that deed of trust? A. You mean 
the note or the deed of trust? 

Q. The deed of trust? A. I kept it in my possession until the 
28th day of January, 1907, when I sold it to Mr. Thomas R. Martin. 

Q. Who had that deed of trust recorded, if you know? A. I do 
not know. 

Q. Did you receive that deed of trust on that day or did you 
leave it with Martin Bros.? A. I received it that day. 

Q. Was it recorded? A. I do not know. 

Q. You kept it with the note, and when you sold the note to 
Martin Bros, or to Thomas R. Martin, did you give up the deed 
of trust with the note? A. Everything I had in connection with it. 

Q. The deed of trust was a deed of trust to secure the payment 
of this five hundred dollar note? A. It was. 

Q. On this lot which had been sold to Mr. Cox? A. Yes, sir. 

Mr. Jeffords: I offer in evidence the copy of the deed of trust 
to secure the five hundred dollar note which is attached to the bill 
of complaint, and I give notice that- I will produce at the 

161 trial the original from the record office or a certified copy 
of the same. 

Q. You spoke of notice, not official, being given you by some one 
connected with the building association who was employed at the 
same place where you were employed. Please give us the name of 
the person who gave you that notice. A. Mr. Adolph Levy. 

Q. What connection, if you know, has he with the building 
association? A. His name is printed as one of the Directors. 

Q. Do you remember now about, his saying anything to you 
on the subject of unpaid dues on more than one occasion? A. No 
sir. 

Q. If you recollect, please tell who signed the check which paid 
you for the five hundred dollar note when you sold it the 28th day 
of January, 1907? A. I would not say positively whether it was 
Martin Bros, or Thomas R. Martin. 

Q. How did you endorse that note, if you recollect? 

Mr. Hallam : I object to that question on the ground that it calls 
for a writing, and the paper itself should be presented to the witness. 

A. My recollection is that it was endorsed “Pay to the order of 
Thomas R. Martin.” 

Q. Upon this matter being drawn to youj attention, are you 
able to say whether you and he had any conversation in 

162 regard to that endorsement by you on that note? A. Only 
that he requested it to be endorsed that way. 

Q. How did it happen that when your mother deeded to Mr. Cox 
some real estate that a deed of trust given back by Mr. Cox to secure 
payment of the $500.00 balance of the. purchase price was in a note 







78 JOHX w. babsok vs. frakcis m. cox. 

payable to yotir order instead of your mother, if you know? A. It 
was done so at my request. 

Q. Bo you remember the date of vour mother’s death ? 'A. March 
17, 1907. 

Q. In your dealing in regard to the sale of this property to whom, 
if anyone, did you or your mother pay a commission for making 
the sale? A. There was a certain amount, I don’t know just the 
amount, which was deducted from the amount of the check when 
Mr. Martin made out the check in final settlement of the purchase 
price. 

Q. You mean to say the amount deducted was the commission to 
the Martin Bros.? A. Whether to them or to Mr. Evans i do not 
know. For preparing papers, he said there was usually a charge 
made. 

Q. Bo you remember the amount of commission that was paid? 
A. I do not. 

Q. And to whom did you pay any money for preparing 

163 papers in the case? A. That was the only amount of money 
that was deducted. 

Q. Nothing taken out for commission? A. That was the only 
statement made at the time: /‘There was a certain amount of money 
which we suppose you won’t object to paying for the preparation 
of the papers in this case.” I said, “Whatever is right, I am willing 
to pay.” 

Q- To whom did you pay that? A. That was deducted by Mr. 
Martin when he made out the check. 

Q* And you used the words: “Whatever is to pay, you don’t 
object to.” A. “Whatever is necessary to pay.” 

Q. And to whom did you use that language? A. Thomas R. 
Martin. 

Q, Now have you an independent recollection about the payment 
of a commission for making the sale of this property? A. Not at 
all. • 

Q. Bo you know whether any commission was paid? A. I paid 
nothing except that one amount. 

Q. Bo you know what the amount was? A. I do not. 

Q- Well, then, you are able to say that you paid no commission? 

Mr. Hallam : I object to the question as being informal and call¬ 
ing for a statement that the witness has not made. 

164 A. Some money was deducted from the check by Mr. Mar- 
ton to pay for services rendered. 

Q. Services rendered by whom ? A. By I don’t know whether it. 
was Mr. Martin or Mr. Evans; which one of them got it eventually. 

Q. And to whom- A. It was deducted by him. 

Q- And it was to pay for services? A. Yes, sir. 

Q. Services rendered; is that right? A. Services rendered. 

Q. Services rendered to whom or for whom? A. To me. 

Q. When this receipt or sale agreement was brought to you for 
your approval was anything said to you about paying a commission 
of three pe^ cent, on the selling price of this property? A. There 
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was nothing said as to any amount being paid on it. Mr. Evans 
stated at that time that of course if he made the sale and executed 
the papers that there would be a certain charge made for doing it, 
which I told him I was perfectly willing to pay. 

Q,. And he did not say that the usual charge or commission 
would be made? A. He did not. I did not know what the usual’ 
commission was. 

Q. And you are not able to say now what was the amount paid? 
A. I do not remember. 

185 Q. And you do not know what it Avas paid for? A. I 
know it was paid for services which they had done me, for 
preparing the papers and Mr. Evans’ time taken up, I suppose, in 
going back and forth two or three times to see me about the papers. 

Q. And out of the money received from Mr. Cox as the purchase 
price of this property, that amount of money, wdiatever it was, was 
deducted by Mr. Thomas R. Martin in making this settlement with 
you? A. It Avas. 

Q. Can you by taking your bank book which shoAvs the amount 
of those tAvo checks and by taking into account the purchase price 
of this property and the five hundred dollar trust, make a compu¬ 
tation and tell me what Avas the amount of this deduction to which 
you have testified? A. Not exactly, because on the statement at the 
time there Avere a number of little items both on the debit and credit 
side which I do not recollect at the present time. 

Q.. Will you try to make the figures and see how near you can 
come to the amount of such deduction? A. I do not know the dif¬ 
ferent items that A\ r ere on there. 

Q.. The purchase price was $3,750.00? A. It Avas. 

Q. And there was a $500.00 trust, Avhich Avould leave $3,250.00, 
and there Avas a $2,000.00 building association trust, which Avould 
leave $1,250.00. Now what is the amount of those two checks 
168 about wdiich you have testified that Avere given you by Martin 
Bros.? A. $1,141.87. 

Q. Were those the same date? A. Same date. 

Q. And what is the amount of each? A. I do not knoAV. I 
made one deposit of them. 

Mr. Hallam : Tell us as near as you can remember. You are 
only speaking from your recollection. 

The Witness: There were some deductions and some additions, 
I belieA T e on account of taxes, Avater taxes and things of that kind. 
But just what the figures Avere I do not know positively. They 
amounted to a very feAv dollars, one way or the other. 

By Mr. Jeffords: 

Q. The $1,250.00 about which AA r e have been talking, less three 
per cent, commission on $3,750.00, Avould be how much? 

Mr. Hallam: I object to the question as being a matter of 
arithmetic, and I object to my client being compelled to do figuring. 

The Witness: By my. figuring it would be $1,137.50. 

Q. Now, Mr. Babson, instead of receiving $1,137.50 after these 
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additions and deductions had been made about which you speak, 
the two checks that you did receive amounted to what? A. 

$1,141.87. 

Q. Will you make further search for the statement which was 
rendered vou by Martin Bros, at the time of this settlement? 

167 A. I will ^ 

Q. And if you find it, let your Counsel have it to be added 
to the record as part of your testimony? A. I will deliver it to my 
Counsel. 

Mr. Hallam : I have alreadv asked for it. 

t / 

Q. Who returned the building association book to the building 
association, if you know? A. Mr. Levy. 

Q. And who gave it to Mr. Levy? A. I did. j 

Q. And when did that take place? A. I don’t remember the | 
date. j 

Q. Your recollection is that it was sometime shortly after the sale? j 
A. Very shortly afterwards. i 

Q. This Mr. Adolph Levy was employed at the same place where 
you were at the time of the sale? A. He was. 

Q. And both of you have been employed there ever since? A. 
Yes, sir. \ 

Q. Did you take part in assisting your mother to make this loan 
of the building association? A. I did. ! 

Q. And did you or your mother at any time pay any dues to this ] 
building association or interest, if you know? A. We did. ; 

168 Q. How were they paid, if you know? A. Twenty dollars ] 
a month the payments were to be, ten dollars to be applied I 

to the principal and ten dollars to the interest. j 

<5. Did you call at the office to make them or how were they j 
made? A. I do not remember whether I called or sent up there, j 
I probably sent. ’ j 

Q. Do you remember whether you sent them through Mr. Levy ] 
or not? A. I would not state positively. I may have once. They j 
were only paid twice. It was only two months after the loan was j 
made before the sale was made. , j 

Q. When did you say Mr. Levy notified you that dues and in- j 
terest were overdue and unpaid on this loan ? A. I think during j 
the month of September. He said: “Your dues for this month have j 
not been paid!* k j 

Q. Do you recollect his saying anything to you about that at any i 
later time? A. I do not. / j 

Q.. In November, 1906, was any notice from the Association re- j 
eeived by you calling for payment of overdue interest and premium? j 
A. There was not. I 

Q.. Was any such sent to your mother, if you have knowledge? ’ \ 
A. There was not. j 

Q. About when did she come back to Washington that Fall? j 
A. Sometime in the early part of October, about the First, j 
I should say, or a very short time after the First. j 

Q. Did you call up Martin Bros! office at any time and j 


169 
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ask them about this overdue interest and premium? A. I did not. 
The only thing that was said when I informed Mr. Evans at the 
time. I heard nothing further from it and had no further deal¬ 
ings with Martin Bros, except the later conversation with Mr. 
Thomas B. Martin about the note. 

Q. Then your testimony is that after Mr. Levy spoke to you about 
this in September, 1906, you received no notice of any kind, directly 
or indirectly, about the matter? A. Until my attention was directed 
to the advertisement in the paper. 

Q. And you did nothing and said nothing about it? A. Did 
nothing and knew nothing further about it. 

Q. And y^u did not telephone Martin Bros, or anyone else? A. 
I did not. 

Q. Had no communication or correspondence or conversations 
with anyone about it? A. Not of any character. 

Q. And so far as you recollect, none had with you? A. None 
at all. 

Q. Did you know when Mr. Cox returned? A. I did not. When 
the deal was consummated in August I was told that Mr. Cox 

170 was out of the city, had gone away, and nothing was said as 
to how long he would be away. My attention was called to 

this matter shortly afterward, which was in September, only two or 
three weeks after. I did not know that Mr. Cox had returned. 

Q. Did you know or did you learn at any time when he returned? 
A. I did not. I was out of the city myself the latter part of Septem¬ 
ber. The matter dropped entirely from my mind afterwards. 

Q.. In October, November and December, did not Mr. Cox adver¬ 
tise his house for rent? A. I think the house was vacant. Just 
what months I do not know. For a number of months it was vacant. 

Q. Did you make any effort at any time after your attention was 
called to the fact there were dues and interest unpaid, to communi¬ 
cate that to Mr. Cox or to find him? A. When I was notified of that 
in September, as previously stated, I called Mr. Evans’ attention. 
Soon after that time I left the city mysel'f and was absent sometime. 
I was never informed and never heard that there was anything the 
trouble, but thought it had been taken up and paid immediately. 
My attention was never called to the matter, and my attention not 
being called to the matter, it did not come into my mind. I had no 
occasion to notify Mr. Cox, as I supposed it was a matter that had 
already been attended to. 

Q. And as a matter of fact, you did not notify him or try 

171 to notify him? A. Not of anything that had already been 
completed, as far as I knew. 

Q. Mr. Babson, you were never acquainted with Mr. Cox and 
never saw him, so far as you know, until you two were brought to¬ 
gether by Mr. Evans, as you have testified? A. In my office; yes, 
sir. 

Q. And as I recollect your testimony, you saw him only on that 
one occasion before this sale was made? A. It was the only time 
that I remember seeing Mr. Cox during the entire transaction. 

Q. And he was there at your place of business then for not a very 
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long time. How many minutes would you say ? A. I would not 
state exactly how many minutes, probably might be anywhere from 
ten to fifteen minutes. 

Q. And you have already testified about what was said and done 
on that occasion? A. I have. 

Q. And so far as you know, that is the only conversation that ever 
took place between you and Mr. Cox and all the conversation before 
this sale was made?" A. That is all that I remember at the present 
time. There may have been other things said. 

Q. But you do not recall anything else? A. Not at this time. 
Two years is a long time to remember. 

172 Redirect examination. 

By Mr. Hallam : 

Q,. Mr. Babson, what was your father’s name? A. John W. 

Q. What was his occupation or business? A. Clerk in the United 
States Patent Office. 

Q. When did he die? A. The first day of March, 1906. 

Q. And to whom did he leave Iiis property? A. This particular 
piece? 

Q. Yes, in a general’ way, all his property? A. He left it to his 
wife and children. 

Q. This particular piece of property? A. Left it to his wife. 

Q. What was the condition of your mother’s health on the date of 
your father’s death up to the time of her death? A. My mother for 
the first few weeks stood it very well; from that time she began to 
break down from a disease which developed into bright’s disease, 
causing her death a year later. 

Q,. What was her age? A. Sixty-nine. 

Q. At the time of this transaction, and after she came back to 
Washington from her visit to Maine, what was the condition of her 
health up to the time of her death? A. From the time she returned 
to Washington until she died she was outdoors only twice. From 
early in November she was confined to her bed until her death. 

173 Q. Did you ever employ Martin Bros, to make sale of this 
• property? A. Never in any capacity. 

Mr. Jeffords: Objected to as the record has already been made 
on that subject, and that is a question of opinion. There is no ob¬ 
jection to what was said and done, but the question of employment 
is a question to be deduced from that. 

Q* Did you or not ever sign any paper placing it in their hands? 
A. I did not. 

Q. What was the first connection you had with them in relation 
to the sale of this property ? A. Mr. Evans came to me trying to 
sell me a piece of property. 

Q. And you never signed any paper until this paper that has been 
shown you that you did sign? A. Paper brought to me whereby 
Mr, Cox agreed to take the property, signed the paper and deposited 


JOHN W. BABSON VS,. FRANCIS M. COX. 83 

a hundred dollars. I then accepted his agreement on behalf of my 
mother. 

Q. And at that time, as I understand you, Mr. Cox had already 
signed it? A. He had. 

By Mr. Jeffords: 

Q. The piece of property where you now live next door to the one 
your mother sold to Mr. Cox, was your mother’s property and not 
your father’s. Is that right? A. It is. 

174 Q. Your father was chief of the Issue and Gazette Division 
in the Patent Office for more than a quarter of a century, was 

he not? A. A number of years; how many I do not know. Over 
fifteen to my recollection. 

Q. When this receipt or sole agreement about which you have 
testified was brought to you, signed by Mr. Cox, was or was not it 
signed, as it now appears, by Martin Bros.? A. I do not remember 
their signature. It was represented to me that Mr. Cox had agreed 
to take the property, and his signature was on the paper, and I then 
agreed to sign it. 

Q. You don’t know whether it had yet been signed by them or 
riot; do you? A. I do not. 

By Mr. Hallam : 

Q. How long have you been with the Norris Peters Company? 
A. Twelve years. 

Q. In what capacity did you first start and what has been the his¬ 
tory of your connection with them? A. I started with the Norris 
Peters Company as a press-feeder, and worked in that capacity in 
the shop. I was afterwards transferred to the office, where I have 
been connected ever since. 

Q. What has been your rating as to salary in the meantime? A. 
My salary has been raised a number of times since I have 

175 been there. I started in at a salary of five dollars a week 
until it reached at the present time a hundred dollars a 

month. 

JOHN W. BABSON. 

Subscribed and sworn to before me this 21st day of April, 1908. 

MILTON STRASBURGER, 

Examine!' in Chancery. 

Mr. Hallam : I announce the case of the defendant closed. 

The session was thereupon adjourned. 



84 


JOHN W. BAB SOX VS. FRANCIS M. COX. 


176 Loans, Rents, Insurance, Sales. 

Martin Brothers, Real Estate and Insurance Brokers, Offices, 1925 

and 1927 Pennsylvania Avenue N. W. 

Washington, D. C., August 9th, 1906. 

In Account with John W. Babson. 

Sale of Premises #108 11th St. S. E. 


By sale of house. 3750.00 

Insurance rebate. 7.55 

Water rent “ 6.29 

To Taxes July 1st to date.. 4.07 

Deed of trust. 500.00 

Commission. 112.50 

Release of trust. 1988.00 

Recording release. .75 

One month’s rent. 25.00 

Check to balance. 1132.52 


3763.84’ 3763.84 

j- month’s rent.. 8.35 

Oh’k for same..... 8.35 


3772.19 3772.19 

This is to be read in evidence in connection with deposition of 
J. W. Babson. 


T. L. JEFFORDS, 

Att’y for Cox. 
HALLAM & HALLAM, 

Atty’s for Babson . 


177 Testimony in Rebuttal. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox 
vs. 

John W. Babson et al. 

Please take notice that on Saturday, April 18, 1908, at twelve 
o’clock, M., at the office of T. L. Jeffords, Solicitor for Complainant, 
Columbian Building, Washington, D. C., I shall proceed to take 
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testimony in rebuttal on behalf of the complainant in the above- 
entitled cause. 

You are respectfully invited to be present. 

MILTON STRASBURGER, 

Examiner in Chancery. 

To J. B. Easby-Smith, Messrs. .Hallam & Hallam, Messrs. Gittings 
& Chamberlin, Solicitors for Defendants. 

178 Washington, D. C., April 18, 1908—12 o’clock m. 

The parties met pursuant to notice,' at the office of Mr. T. L. 
Jeffords, Solicitor for Complainant, Columbian Building. 

Appearances: On behalf of the complainant, Mr. Jeffords. On 
behalf of the defendant Babson, Mr. Hallam. The Complainant, 
Examiner and Witness. 

Whereupon Adolph Levy, a witness produced on behalf of the 
complainant, having been first duly sworn, was examined and testi¬ 
fied as follows: 

By Mr. Jeffords: 

Q. What is your name, residence and occupation? A. Adolph 
Levy. Residence 406 New Jersey Avenue, N. W. Occupation, 
lithographer. 

Q. Employed where? A. The Norris Peters Company. 

Q.. For how long? A. For thirty-four years. 

Q. Do you know John W. Babson? A. I do. 

179 Q. Where is he employed? A. The same place. 

Q. How long has he been there? A. I cannot tell. I do 
not know exactly. It is at least fifteen years. 

Q. Are you connected in any way with the National Permanent 
Building Association. If so, how? A. I am a Director there, and 
also Auditor. • 

Q. How long have you been a director? A. I organized the 
Association, and have been a director ever since its organization. 

Q. About how many years? A. Since 1898. 

Q. What, if anything, do you know about a loan being made to 
the mother of John W. Babson—real estate loan? 

Mr. Hallam: Counsel for Mr. Babson objects to the statement 
by this witness as to any loan, as immaterial, incompetent and 
irrelevant. 

Q. About when was that loan made, if you know? A. June 6, 
1906. 

Q. In making this loan were any negotiations carried on in rela¬ 
tion to it between the Building Association and Mrs. Babson through 
you and John W. Babson at the Norris Peters Company, where you 
work? 

Mr. Hallam: Object to it as irrelevant. 

A. None, whatever. Mr. Babson applied to me for this loan for 
his mother, Eliza Babson. I took the.application to the office of the 
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Buil din g Association, and Mr. Babson and myself and Mr. 

180 Harry L. Lansdale went to look at the property to appraise 
it. I appraised it and arranged for the loan, and it was made. 

That is all the negotiations. I never saw the mother, that I know of. 

Q. Did you know that the property on which the loan was placed 
was sold a few months after? A. Yes, sir; he told me. 

Q. Did he say to whom it was sold? A. No, sir. 

Q. What did* he say about the loan upon it before or at the time 
of the sale or shortly thereafter? A. He told me it was sold. I 
said to him, “You had better go and see Mr. Price, our Treasurer.” 
He said nothing more for some time, when he told me one day this 
loan was settled to-day. I said, “I am glad of it.” I went to the 
office in the evening, and said to Mr. Price that the Babson loan 
has been paid off or is going to be paid off. Mr. Price said, “Not 
yet.” I said, “Mr. Babson told me it was settled to-day. It is very 
peculiar; he told me it was settled to-day.” I then asked to see 
the papers and the papers were shown me. The deed of trust and 
bond had not been released at that time. 

Mr. Hallam : Kindly read that last answer. 

(The Examiner thereupon read the foregoing answer.) 

The Witness: I did not say the loan was settled to-day. I said 
the sale of his house was settled that day. He did not tell me the 
loan was settled that day. He told me the sale of the house was 
settled. 

Q. Mr. Levy, after that, did you have any conversation 

181 with Mr. Babson about this loan? A. I did. 

Q, Tell the time or times and places, and what was said, 
if you please. A. I cannot recollect the exact time, but the pay¬ 
ments were not being made, and I stepped in the office going to my 
work and said, “Mr" Babson, the payments are not being made on 
that loan, and you will be notified if you do not pay.”' He did not 
answer me at all, and I went back. I inquired some time after 
that—I was informed by Mr. Price that some one was making pay¬ 
ments; I do not know who. Payments were made on that day in 
that name, of course. 

Q. How many times did you speak to Mr. Babson about it, if you 
recollect? A. Oh, I guess it was two or three times. 

Q. What did he say to you, if you recollect? A. I do not recol¬ 
lect anything he said in reply at all, until I told him some time 
afterwards, “Well, the payments have been made up to this day.” 
I told him the death of Eiiza Babson does not take the trust off this 
property; we have to get the money that is coming to us, no matter 
whether you sold the house or not. I said, “Now, we don’t care 
who pays the money so long as it comes.” Then he asked me who 
paid it. I told him it was none of my business; I do not know. 

Q. Well, did all of these conversations take place between the 
time of the sale and the time the property was advertised 

182 under the trust? A. That was before it was advertised— 
these conversations. 
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By Mr. Cox: 

Q,. How long was it after the last conversation with Mr. Babson 
before the property was advertised? A. I cannot tell. I do not re¬ 
member. I do not remember much about it. 

Q. How long do you suppose it was between the time that Mr. 
Babson first told you the property had been sold and the last con¬ 
versation you had with him in respect to it? 

Mr. Hall am : Well, I object to that. He has not stated anything 
of that kind. 

Mr. Cox: He has stated that there was a conversation- 

Mr. Hall am: I object to the form of the question. You asked 
him how long it was after the property was sold. 

Q. After Mr. Babson said the property had been sold. He stated 
that on a certain day Mr. Babson told him the property was sold and 
settled. In order to fix the date of this conversation I asked him how 
long was it after Mr. Babson made this declaration to him in respect 
to the sale before the last conversation he had with Mr. Babson in 
relation to this trust occurred. A. I could not recollect the time. 

Q. Two months? A. No; I cannot tell. Answering these ques¬ 
tions from memory, in a case like this, is a very hard thing to do. I 
can tell you that we have a rule in the Association when the three 
months’- 

188 Mr. Hallam: I object to that. It is not worth while to 
go into that. Objection is made to any statement by this 
witness as to the. rule of the Building Association. 

Q,. Mr. Levy, you stated that Mr. Price had informed you that 
someone was paying on this loan after Mr. Babson informed you of 
the sale of the property? A. Yes, sir. 

Q. And it was after Mr. Price so informed you that you had the 
first conversation with Mr. Babson in relation to the trust not being 
paid off? A. Oh, that conversation was before that. 

Q. Before Mr. Price told you somebody had been paying? A. 
I certainly must know whether anybody pays on the loan because I 
audit the accounts and see them. 

Q. Well, Mr. Price informed you that someone was paying on 
account of this loan, after the sale? A. Someone, after it was ad¬ 
vertised, paid up—stopped the sale. I was informed of that by Mr. 
Price or at a meeting of the Board of Directors; I don’t know which. 
I do not recollect who it was. Probably he stated the name but I do 
not recollect now. 

Q.. How many times did you talk with Mr. Babson about the non¬ 
payment of this loan ? A. As I said before, two or three times, to 
my knowledge. May have been more. 

Q. How long intervened between each time, do you sup-. 
184 pose? A. I cannot tell. ’ 

Q. How long between each of the two or three conversa¬ 
tions; how long between each of them? A. A month between or 
two months. . 
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Q. And you had three conversations? A. About, I think. Prob¬ 
ably more. I do not know. 

Q. So that the conversations covered a period of about three 
months or more? A . Yes; it covered a period of about .three months. 

Q. Mr. Levy, did you inform Mr. Babson when this property was 
advertised? A. No, sir. He came to me and informed me that it 
was advertised. I knew it but did not say anything to him. 

Q. Had you any information of it before? A. Had I known it? 
Yes, sir; I suppose I did. 

Q. You knew your Company had ordered it advertised? A. Yes, 

sir. 

Q. After you ordered it advertised, did you have a talk with him 
about it? A. He came to me and said “You fellows have advertised 
that property for sale.” I said, “Yes; property is sold if the pay¬ 
ments are not made, and the death of your mother does not take the 
trust off. It must be paid.” That is about what I said to him. j 

Q. That was about all you said? A. That is about all I said. 

Q,. Did he ever say to you that he thought the trust had 
185 been paid off? A. I believe he did. 

Q. When was that? A. About the same time as that. He 
said he had gone away on his vacation and he thought that every-! 
thing was fixed. I am not certain that he mentioned the name of 
the real estate firm that he thought had setled the whole matter. 

Q. You do not remember the name of the real estate party whom 
he mentioned? A. I think I do. I think it was Martin Brothers. 

Cross-examination. 

By Mr. Hallam: 

Q. Y ou had no particular occasion—you were not the particular 
representative of this building association in regard to payments or 
anything of that kind? A. I simply told him that he was’behind. 
Like everybody that I know. I saw him every day; that gave me 
an opportunity to tell him. 

Q. You work at the same place that he does? A. Yes, sir. 

Q. Now, the first time that you talked with Mr. Babson, what did 
he says about it? A, What did he say about it? 

Q. Yes. A. I think he told me, “I am going to see Mr. Price” or 
“I will telephone Mr. Price.” I said you had better see that 
188 it is attended to. That is all I can remember. 

Q. But in subsequent conversations that you had with 
him, didn't Mr. Babson tell you that the whole thing had been settled 
through the Martin Brothers, as he understood it? A. That was 
later on. 

Q* That is exactly what I am asking you. A. Yes; he told me it 
was settled by the Martin Brothers. That was way after the property 
had been advertised. * 

Q. Now, when was the first date that you called his attention to 
it? A. I cannot remember dates unless I look at the books. The 
first date must be when it is three months in arrears. I can tell by 

looking at our books. 

Q. What did Mr. Babson say on that occasion when you first 
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talked to him about it? A. I said you had better see Mr. Price. He 
said, “I will telephone him.” That is all the answer I can recollect 
of. 

Q. Was that all Mr. Babson said on that occasion? A. On that 
occasion that is all I can remember. 

Q,. Well, now, the next time you talked with him, what did he 
say? A. The next time I think he said, “That matter is all settled; 
the money is paid and it was left in the hands of somebody to pay it.” 
That is the answer he gave me then. 

Q.. Didn’t he say on that occasion that it was left with 

187 Martin Bros.? A. I guess he did; I think he did. He said 
Martin Bros, had the settlement of the whole matter. I don’t 

want to state that name, because I am not certain. 

Q. You think it was Martin Bros.? A. I think so. I am almost 
certain. 

Q. Now you cannot fix the dates of either of those conversations 
at- all? A. I know exactly the dates that the payments were made 
on that loan, and when they stopped. That is what I know. 

Q. Well, Mr. Levy, how did you happen to have any conversation 
with Mr. Babson at all? A. Well, I stated to you my source of in¬ 
formation. 

Mr. Jeffords: State it fully. He wants a full and complete 
answer. 

A. How did I happen to speak to him? 

Q. How did you happen to speak to him at all? A. The answer 
is this: When a loan gets three months in arrears in our association 
the delinquents are read off by the Secretary to the Board and cer¬ 
tain actions are taken, and if there is any name among those'whom 
a member personally knows, we see them and inform them before we 
do anything. On that account I told Mr. Babson on the next day 
that the loan was behind in payment ; he had better attend to it. 
That is al'l. 

Q. Well, now, when you told him that, please repeat what he said 
on that occasion, the first time you talked to him. A. I said 

188 “You had better see Mr. Price.” 

Q. I am asking you what Mr. Babson said. 

Mr. Jeffords : He is going to answer that. 

A. He said, “The entire matter has been left in the hands of this 
real estate firm, and I think the loan is all paid and settled.” 

Q. That was the first time you talked to him that he told you 
that? A. Well, I could not say whether that was the first or second 
time. 

Q. Are you not perfectly sure, Mr. Levy, on reflection, that it was 
the first time you talked to him about it that he stated that? A. I 
am not perfectly sure. I think it was, though I am not certain. 

Q. So that when you called his attention to it he stated to you at 
that time that he thought the whole thing had been settled through. 
Martin Brothers. Did he or not on that occasion say anything about 
his having sold the property or his mother having sold the property? 
A. Yes, he told me he sold the property before that—before this con- 
12—19544 
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versation took place—and after this transaction I went to the office 
of the Association- 

Mr. Hallam : Now wait a minute. 

Mr. Jeffords: Go on and answer. 

Mr. Hallam: I object to that. 

Mr. Jeffords: You go on and answer. 

Mr. Hallam: I am asking what Mr. Babson said. That is all I 
am asking you now. 

189 Mr. Jeffords: Go on with your answer. 

The Witness : I only want to state what I did. 

Mr. Hallam: I object, of course. He can go on but I object to 
what he found out when he went to the Association. 

The Witness: I went to the office of the Association and said to 
Mr. Price, the Treasurer, in the presence of Mr. Shugrue, the Presi¬ 
dent, exactly what Mr. Babson had stated to me, and I said: “What 
is the matter; that the loan had not been settled by this real estate 
firm; you better let me see that trust ;” And Mr. Price opened the 
safe and took the deed of trust and the bond and showed them to me. 
And the next day we had the second conversation on the subject. 

Q. The very first time you talked to Babson about it at all Bab¬ 
son told you that he thought the whole thing had been settled? A. 
That is what he told me. 

Q. And he told you at the same time that the property had been 
sold? A. Not at the same time. 

Q. In the same conversation I mean? A. The conversation in 
which he stated that the property had been sold was long before this. 
It was while the sale of the property was being consummated. 

Q. Then he told you even before that that the property had been 
sold? A. Yes, sir. v 

Q.. And you understood in that conversation that Babson 

190 claimed that the property had been sold long before? A. 
No. He asked me then again, “Can we pay that trust off ¥’ 

I said, “You can either pav it off or the purchaser can assume the 
trust?” 

Q. Which conversation are you talking about now? A. When 
he told me the house was sold. 

Q. That was long before this conversation when you told him it 
was in arrears. Now wait one moment. Then at the time he ^as 
undertaking to make the sale he made inquiry of you about whether 
the trust could be paid off? A. Yes, sir. 

Q. And you told him it could? A. I told him it could. I told 
him to go see the Treasurer. 

Q. Then the next time you saw him and you mentioned this 
thing to him, he told you that he understood the whole thing had 
been settled? A. That is the conversation when I told him he was 
in arrears. 

Q. And then he told you that he understood that the whole thing 
had been settled? A. Yes, sir. 
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Redirect examination. 

By Mr. Cox: 

Q. Mr. Levy, you stated that the first conversation you had with 
Mr. Babson in which you notified him of his being in arrears oc¬ 
curred after the loan had been in arrears for three months— 

191 after the payment of dues on the loan had been in arrears for 
three months. You also testified that the loan was made on 

June 26th? A. June 6th, I said, 1906. 

Q. Well, when would that be in arrears for three months? A. 
One payment was made at that time; one payment made in July; 
another payment in August; and the payments stopped in Septem* 
ber. So, according to that, it must have been November or Decem¬ 
ber when that conversation took place. 

Q. The first conversation? A. Yes,,sir. 

Mr. Hallam: Not the first conversation. 

Mr. Jeffords: The first conversation about the arrears. He had 
a conversation before the sale, after the sale and then three months 
after the sale. 

Q. Then you had two or three conversations subsequent to that 
time? A. Two more. 

Q.. At intervals of about a month or two months? A. Every 
time mv attention was called to the condition of the loan. 

Recross-examination: 

By Mr. Hallam: In all of those conversations Mr. Babson 
claimed that he was not at all responsible? A. Yes. That is his 
claim all around. 

ADOLPH LEVY. 

192 Subscribed and sworn to before me this 22nd day of April, 
1908. 

MILTON STRASBURGER, Examiner. 
Mr. Jeffords : I close my testimony in rebuttal. 

198 Decree. 


Filed July 6, 1908. 


In the Supreme Court of the District of Columbia. 

Equity. No. 2.7014. 

Francis M.. Cox,. Complainant, 

m. 

John W. Babson, Thomas R. Martin, Lee R. Martin, Marian E. 
J. Martin, and Georoe W. Evans, Defendants. 

This cause coining on to be heard upon the pleadings and evi¬ 
dence, and being argued by counsel, it is now this 6th day of July 
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1908, by the court, considered, ordered, and decreed that the promis¬ 
sory note of five hundred dollars mentioned in the pleadings herein 
and secured by deed of trust on lot 36 in Flanagan’s subdivision in 
square numbered 989, in the city of Washington, in the District of 
Columbia, which deed of trust is also mentioned in the pleadings 
herein, be and the same is hereby canceled, and defendant Marian 
E. J. Martin is hereby ordered to forthwith deliver said note to 
complainant, and defendant George W. Evans and Lee R. Martin 
trustees named in said deed of trust are hereby ordered, to forthwith 
execute a release of said trust and deliver same to complainant. 

And further that complainant be and is hereby declared to have j 
a lien on all the property real and personal of which Eliza A. Bab- 
son died seized and possessed and especially a lien upon lot 
194 35 in said sub-division in said square, to the full amount of j 

fifteen hundred dollars for the purpose of compensating com- j 

plainant for his loss caused by the breach of covenant of special ] 

warranty contained in the deed of Eliza A. Babson to complainant j 

of said lot 36 in said subdivis-on in said square. j 

And further that complainant may have execution as at law 
against the estate of Eliza A. Babson therefor and for his costs 
herein. I 

And further that Tracy L. Jeffords and William M. Hallam be 
and they are hereby^ appointed trustees with full authority and 
power in the premises, and are hereby ordered to advertise said lot 
35 and sell it at public auction, after having given bond in the 
sum of $1500.00, conditioned for the faithful discharge of their 
trust, and convey it to the buyer and pay the net proceeds of said 
sale to said complainant in liquidation of said $1500 to the extent 
it will go. ! 

HARRY M. CLABAUGH, 

Chief Justice. 


Order Noting Appeal and Fixing Bond. 

Filed July 17, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. ’ 

Francis M. Cox, Complainant, 
vs. 

John W. Babson et al.. Defendants. 

And now comes the defendant John W. Babson and notes an ap¬ 
peal in open court from so much of the decree as awards 
195 plaintiff a lien on the property of Eliza A. Babson, and au¬ 
thorizes execution against her estate and directs sale of lot 
35. The bond for costs on appeal is fixed at $100. 

THOS. H. ANDERSON, Justice. 
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196 Filed Jul- 20, 1908. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

No. 27014. In Equity. 

Francis M. Cox 
vs. 

John W. Babson et al. 

The President of the United States to Francis M. Cox, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed ,by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 17" day of July, 1908, wherein John W. Babson, is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Decree rendered against the said Appellant, should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 20" day of July in 
the year of our Lord one thousand nine hundred and eight. 

JOHN R. YOUNG, Clerk, 

By WMS. F. LEMON, 

Clerk. 

Service of the above Citation accepted this 20th day of July, 1908. 

T. L. JEFFORDS, 
Attorney for Appellee. 

[Endorsed:] 14. No. 27014. Equity. Francis M. Cox vs. John 
W. Babson. Citation. Issued July 20, 1908. Filed Jul- 20, 1908. 
J. R. Young, Clerk. 

197 Mentor andum. 

July 20, 1908.—Appeal bond filed. 

% 

■ Defendants’ Designation of Record. 

Filed July 27, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27014. 

Francis M. Cox, Plaintiff, 
vs. 

John W. Babson et al.. Defendants. 

The clerk is hereby directed to include in the transcript only the 
following portions of the record; the same being sufficient for the 
determination of the questions to be presented on the appeal: 
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The bill of complaint. 

Answer of J. W. Babson. 

Order discharging rule to show cause. •/ 

Final Decree. 

Order noting appeal and fixing bond. 

Memorandum of bond and citation. 

All the depositions—omitting from the deposition of Francis M. 
Cox the deed of trust offered as exhibit; and adding to the deposition 
of John TT. Babson the statement of Martin Bros, account 

198 with him, and stipulation on the back thereof, lodged in the 
papers but not marked filed. 

Also the stipulation immediately following the deposition of Cox. 

" HALLAM & HALLAM, 

Solicitors for Defendant, Babson. 

Complainant’s Designation of Record. j 

* Filed July 31, 1908. f 

In the Supreme Court of the District of Columbia. 

Equity. No. 27014. 

Francis M. Cox, Complainant, 

vs. 

John W. Babson et al., Defendants. 

Clerk please include in transcript herein all designated by counsel 
for defendant Babson, and in addition all the pleadings omitted in j 
designation by counsel for Babson, and in addition exhibits intro¬ 
duced in testimony of complainant and at the time marked by the j 
examiner and produced and read at the trial. j 

Said exhibits being numbered from one to six and one having no j 
number, and all being hereto attached. I 

T. L. JEFFORDS, j 

Attorney for Complainant. j 

* j 

Service of copy acknowledged July 31, 1908. 1 

O. B. HALLAM, I 

Attorney for Defendant Babson. j 

» * i 

199 Supreme Court of the District of Columbia. j 

United States of America, j 

District of Columbia, ss: 

X, John R. Young, Clerk of the Supreme Court of the District of i 
Columbia, hereby certify the foregoing pages numbered from 1 to 
198, both inclusive, to be a true and correct transcript of the record I 
according to directions of counsel herein filed, copies of which are j 
made part of this transcript, in cause No. 27014 Equity, wherein 1 
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Francis M. Cox is Complainant, and John W. Babson, et ah., are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of August, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF G. BUHRMAN, 

Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1954. John W. Babson, appellant, vs. Francis M. Cox. Court of 
Appeals, District of Columbia. Filed Sept. 2, 1908. Henry W. 
Hodges, Clerk. 





